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111.I'UI~LIC INTEREST ANALYSIS 

A.  F r a m e n o r k  for Analysis 

16 In considcring the ~'i]lpiicaiions, llie Coinmission must de lemine ,  pursuant 10 section 214(a) 
and W T I I O ~  3 10(d) of the Act whether tlie p ropo~ed  transfers of control will sense  the public i n t e r ~ s t . ~  
In x id i i ion ,  bccause Glohal Crossing reeks 10 iransfer ultimate control of its ownership interests in cable 
landing licenses: \IC rewen the proposed transaction under the Cable Landing License Finally, 
because of the f o i c i p  onncrsh ip  1nlert:ls pre5entcd in this case. we also must de l emine  whether the 
proposed tiansfer ol'control ofaireless  licensees GCNM'  and EAN is permissible under the foreign 
ouncrship provisions of seclion 3 I O  of the Act '' 

17. The Icpal slandards that povcrn our public inlerest analysis for transfer of control of 
authorial ions and licenses under seclions 214(a) and 310(d) require that we weigh the polent~al  public 
interest harms against the potenual piiblic inierest henefits I O  ensure that. on balance, the proposed 
tiansaction will sei've Ihe public inlerest. convenience. and necessity 67 Our analysis considers the likely 

(Ccmiinued irom pie\ i w x  page) 
n.111 bc made io [he Coms : io i i  sliaiild sub5rqucnl c\enls m'ananl  the funher transfcr OS !he cable landing license, 
See Deccrnber I8 I x n e r .  .supto i io ie I O .  ai 4 
~ ~ S C I  d c  lids noi y r i  clorcd and. allhoufh 4 s i a  Glohal Crossing has cornpleied rhe sale ofsubsianiially all ofits 
o p e r ~ i m p  5iihbiiliarics !he Aria Glohal Ciossiiig naii<aciion has not ye1 afkcied Global Crossing's ownership 
iniere>l in  PC Landing nliicli inir~est  will i f  main lnlilcl unlil either the PC Landmg reorfamalion concludes or 
tlie AGCL Cliapiei 7 iru'iee ahandons 11s cqu iv  iiiieresis in PC Landlnp 
2-3  J C P  i r ko  Lmcr Ironi Jean L Kiddoo a n d  Paill 0 Gapier .  Counsel Tor Applicanls. lo Secrelary, Federal 
Comrnuniraiions Conmussion (filed Mar 20 2003) ("hlarch 20 Letter"), ai I ,  Global Crossing Reply lo XO 
Cuinnirnis, . ~ u p o  i ime 1 4 .  a! 4-5 Thus Applicanls :!ale Illat Cornmssion appro\'al io rrmsfer conuol of Global 
CJO\ : I J I~  s inicicsi i n  i hc  PC-I cdhlr ldndlng liccnsr held by PC Lnndlng conilnues 10 be required See March 20 
1,rner at I. Cik>hal C'iursinp Rcply io X O  Cuiiuncnis. \"pro nole 14, a i  4 ,  AupJsl 18 Leller, Jupro nole 62,  at 3. 

On A U ~ U S I  18, 2003, Applicants further advised that PC Landmg's 

See Aufusl 18 Lener, supro nole 62, at 

4; C I S  C $5 2 1 4 ( a ) .  3I@(d) 

S r c  0150 Execuiivc Order VI, 10570. Exec Ord. No 10530, 5 5(a), reprinred os amended i n  3 
U S C ? ? @ I  ("E\ccuii\'r Order I o!n"! R r w e ~  o/ Commission Conslderorion of Applrcarions under rhe Cable 
ionding L ICC, IPACI .  Rcpon dnd Order. 18 Dockel No 00-106. FCC 01-332. 16 FCC Rcd 22167,22169-70,B 5 
,2001) (".Tubrmrine Cahle Rqiori d t ~ d  Oide,") 47 C F R 4 1 767(b). Sireomlined Prorefluresfor Execurive 
H t  unch Revieir' o/Sub,nai rne Coble iunding LiccnAc Reyuesrs. Media Note (Re\'ised) (Dec 20, 2001), ovnrloble 
or ~ ~ ~ , ~ ~ x ~  stale co\'!r;~a~pr"'ps'2001 (visiled hlarch 28, 2003) 
mlcs, Ihe Cahle Landing Licciise Aci dnd h e c i i i i \ e  Order 10530. we informed [he D e p a m e n i  ofSlaie orthe 
Submarine Cable Applicalion 
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Pursuani IO seciion 1 767(b) o i lhe  Cornmssion's 

47 U S C 5 310(a). (bj  

Ser, e g , Ayplicarion ~ J ' I ' i ~ ~ c S r ~ e a t n  Wireless Corporarlon, Powerrel, lnc , Transferors, and 
D,uicche Tr I r ~ h n  AG, T,ans/eiee,/o, Con5cnr IO TrunsJer Conno1 oJLiccnJes ond Auiliorliorlonr Pursuanr Io 

Srciionr 214 anti 3lU(d) o/llie Coriiinuiiirarions 4cI andfor D e r i a r a r o ~  Ruling Pursuonr In Sectinn 310 nfthe 
(oninruni<aiions Acl. kItrnorandum Opinion and Order, FCC 01-142. 16 FCC Rcd 9779, 9789, 7 17 (2001) 
(" l '~~iccSrr i .o~n/Drurs~he  TcIehottl Order") See also AT&TCorp,  Brirish Tele'oiiirnunicurrons. PLC, VLT Co 
LLC, l'iuler Licwue Co LLC, ond T N I  iBi ihanio~/ Litniied, Applicarions For Gionr ofSecrron 214 Aurhonry, 
A!(,il!fi( iiiiun oJ'Aullwri:Ulirim and AJsigntnini  oJLirenses in Coniiecrion iriih rhe Ptuposed Joinr Venrure 
B ~ ' I W C / I  ,4Td T C w p  iitid B ? ~ I I ~ / I  Trle~ot~i~~iunicu i io i i s ,  PLC, hlemorandum Opinion and Order. FCC 99-313, 14 
rC-C Rcd 19140, 19147. 7 15 (1999) (".4TdI:?B7 O,-der"j, Moirrni Sen,iccs lric und 1MI Conimunicorions ond 
(conimued i 
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~ompcti t i \ ’e  effects of hr proposed transfers and whether such transfers raise s i p i f i c a n t  anti-competitive 
i v u e s  
icsti11 fi nm the ylroposed transfers of control or the licenses and  authorization^.^^ Further, wc consider 
m y  mtiona l  securi ty  l a w  mfoitcnient.  forciLm policy or wade policy concerns brought to our anention 
by the,Executive Branch ’ O  Similarly. our review pursuant to the Cable Landing L x e n s e  Act considers 
ihr compe~itive effects and public in~erest  benefits of the proposed transaction, as well as any nat~onal 
.ecurily. law enfurcenicnl foreign policy or trade policy concerns raised by the Executive Branch.” 

6E 
In addition. \\‘e consider the efficiencies and other public interest benefits that are likely to 

, 

B. Qualifications of Applicants  

18 As a threshold nianer. MT must dctcrrnine whether the Applicants have the requisite 
qual~ficat ions to hold and transfer control of licenses under section310(d) of the Act and Commission 
rules 72 I n  making this delerminntion. we d o  not: as a general rule, re-evaluate the qualifications of a 
tiar1:fcror unlesr issues rclated 10 basic qualifications have been designated for hearing by the 
(‘ommission or have been sufficicntly raised in petitions to warrant the d e s i p a t i o n  of a hearing.” We 
conclude lhat no ruch issues Iiavc hecn raised here that would require us 10 designate a hearing lo re- 
evaluale !he basic qualifications of Ihe transferor, Global Crossmg ’4 Conversely, the analysis of every 

(Coniiiiued from previous page) 
T O J U ~ ~ I :  LP. AsJipnurs. on17 il4obiie Sorellire I’enrums Subsidrav L.LC, Assignee, Order and Authonzation, DA 
01-2732. 16 FCC Rcd 20469. 20473.1 I I (Inl’l Bur 2001) 

See. e g  . A T&T/BT Order, 14 FCC Rcd ai I9148 , I  15 

See, f g , I ’or[~Siiruni/Dfurxrhe Telekom Odei .  16 FCC Rcd a1 9 7 8 9 , l  17 

See Rule: and Pol,( rex on l o ,  ergn Porrrcipormn in ihe U S  Telecoinmunicarrans Morker, Report 

6f 

69 

i l l  

a n d  Oidcr and Order on Rr runs id r ro~ ion .  FCC 97-398, 12 FCC Rcd 23891. 23919-21, 
p(i,iioi,arion O l r r ” ) .  Ordel nn Recnnsidcra~ion, FCC 00-339. 1 5  FCC Rcd 18158 (2000). 

61-66 (1997) (“Foreign 

.Sccio,r~ipii  Po, i iopoi~on O d e r ,  12 FCCRcd ai 2?933-?5, ‘ , i l  93-96, 23919-21, 61-66 

4 7  C F R 6 110(d). 47 C F R $ I 948 (transfer orconnol of mire less  licenses). 

Srr, e g , I.’~ireSr,ri,m/DeurJrhe Telehorn Oniei. 16 FCC Rcd a i  9 7 9 0 , l  19. 

C W A  allcfes lhai (ilobal Ciossing’s “l;nowledgc and expenise” resulied in the company’s 

7 ,  

.- 

7: 

i 4  

~ : , d . n ~ p i c y  and losses IO Global Cinssing s employees, invesiors. and crediiors See CWA Comments, supro nole 
36.  ai 3 ACNI dl l rgez  ihai Global Cloysing i rhses  io honor the cnnlracl laws of h e  United Slates See ACNI 
Siaicmeni. supio nole 39. a i  20 I n  ev3luaiinp characler qualii~cauons ofapplicants. the C o m s s i o n  considers 
n ~ ~ s ~ o i i d u r l  that \ in la lcs  llic Cormniinicaiions 4 c l  oi a C o m s s i o n  d e  01 policy and certain adjudicaled non- 
FCC-relaird brhmior i h a i  al luu,s ihc Cuiiuni:5ion io predici wlie~her an applicani has or lacks the character traits 
ofmlhfulness and  r e l i a b i l i h  See P o l q  Regarding Chorarrer Quol!ficorrons in Broadcasr Licenses. Repon, 
0 ~ d ~ ~ a ~ d P o l i c y S i ~ i e m e n 1 . F C C 8 5 - 6 4 8 .  102 F C  C 2d 1179, 1190-91.723, 1195,734 (1986),recan gronred 
i,ipor.i dwiied in pori. I FCC Rcd 2 1 ( 1  966). iippeal dismissed sub iiom h’arional Associaironfar B e r m  
R,,,ni/~u.rrinp I FCC, KO 86-1179 (n C Cir 1978), wodrljed, 5 FCCRcd 3 2 5 2  (1990), iecon granredinparr ,  6 
FCC Rcd 3448 (I 991 ). inud!fied In  parr, 7 FCC Rcd 6564 ( I  992) See also MCI Telecommirnrcorion~ Corp, 
Pi’riiioiijor Rtvo<iiriori ujOperoring Aurhoric,, Older and h’otice of Appareni Liability, FCC 88-24, 3 FCC Rcd 
509. .i I n 14 (l9&8) (characirr qualificalion s a n d a r d s  adopted in bioadcasi coniexi can provide guidance m 
i o i n m ~ l n  carrier conleal). LmiAherd ~ 4 o r r i n  Coip~oiarion, COMSAT Govtl-iimenr Ssxrems, LLC, ond COMSAT 
Co:poiorion. Applrralions for Transki- oJConrio1 of COMSAT Curpurarion and irs Suhsrdrorres, Licensees of 
I oIiou> Soid l i re  Ear.ih Srorion Privare Land Mobile Radio ond Expe,~inienrol Licemes aJjd Holders of 

/ i l i r  ~r,ur~oriolSrcrion 214 Aurhori:nirons. Order on Reconsideralion FCC 02-197. 17 FCC Rcd 13160, 13167,T 
iconiinurd 1 
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iimsl’rr application tequlres that we dclenntne whether the proposed transferee IS qualified to hold 
C on in i i~smn  I i cc r i s rs  ’’. Secliun 310(d) requires the Conuntsston to consider the qualifications of the 
proposed rransfcrce as if  the transferee were applying for the license dlrectly under section 308 o f t h e  
Act ’’ Allhough ID1 argues that the Applicants have fatled lo file the requisite information for the 
Conim~ssion to make a deicmiinatton. w e  disagree ” No other parry has challenged the basic 
qualifications or the transferee in this tiansaciton, New GX, and our independent review finds no 
c d e n c e  to s l i f f r ~ l  that  N e w  GX lacks Ihc requisite financial, technical, legal, or other basic 
qual i f icaions to conrrol GCNAN and EAN ’’ Thus, we find that N e w  GX possesses the basic 
(Continued from previous page) 
I 7  (2002) (Cotiiinishtori has  rrcogiitzrd !hat prior nusconduci can have matenal bearmg on qualifications for non- 
bia;idcast a s  w l l  as  broadcast licensees and has assessed the relevance ofsuch maners consistent wth IIS 

hro;idca?t charmer policy statemcnl) Under tlits line of policy guidance, the allegations raised by CWA iall shon 
o l g n t n p  rise io a n  issue of Global Crosing’s  qualifications to hold and transfer wreless aulhortzaiions We are 
iiot anare or adjudicated non-FCC-telaied bchavtor that would bear upon the qualifications of Global Crossing IO 
hold 2nd irattskr tlir w9rcless authoimaiions mvolved In thts docketed proceeding Likewse, as discussed below, 
‘ i c  :!; ‘.2-54. me deny ACNl‘s requcsi thai we modtfy the contracts with GC Bandwdih, and do not reach ACNl’s 
. ~ t p ~ m c n t  that Global Ctossmg refused to honor conrraci law 

Sre 47 Ll S C 5 5  310(d). ?08(b) (applications must set fonh such facts as the C o r n s s t o n  may 
~ c q u i r r  25  10 citucmhtp chardcter. and financial. technical and oiher qualifications), see also Applicorions of 
$ 1 ,  Toolrch Comniunicartons, Inc , Tronsfe,or, n ~ d  I’odiofone GI-oup. PLC, Transferee, For Consent IO Transjer of 
Ccnrjol oJ’L~crise .~ ond Aurhorriarrons. hlemoraiidiim Opinion and Order, File Nos 0000003690 el a / ,  DA 99- 
1200 14 FCC Kcd 9430,9432-34,1ll5-9 (WTB 1999) 

75 

See 47 IJ S C 5 310(d) 

Our z e w n  of the Rppllcallcms finds no basis to conclude thai the ounershtp information 

76 

7 -  

r ~ l l , ~ n i t i r d  by ihc Appltcalions is eithct incurficicnl or olhenwse tncompleie Tor purposes ofevaluatmg New GX’s 
qualifiiaiions Specifically, IDT alleges that the Applicants’ Form 603 ouiiership filings do not contain “required 
,jiirlhuijhle ounrislitp t n f i ~ m a i t o n  rrgaiding officers and dueclors ’’ See IDT Reply to Third Amendment, supra 
nnie 5 h  ai 5 n I ?  
Infomidtion” Tot officrrs arid directors in thts ccmtexi Rather, what i s  required i s  the disclosure o i the  real party 
( 0 1  panics) in  i n t r r e s l  to a n  application. including a disclosure ofthose persons or enlilies directly or indirectly 
o n m ~ n g  o, iunn i~ l l i i i p  the applicant or IIccnsee 
Si tn~ la l y  with icspect to IDT‘s argunicni that  Applicanls must provide the names of the officers and direciors of 
edch efihe Singapore entities-tncludtng ST Telenjedta. Singapore Technologies, Temasek and SmgTel-in order 
I O  i!ri~.niiine ilic chictit of interlocking direc~orates. J P E  IDT Petition I O  Deny Thlrd Amendment, supro note 49, a t  
6 wc I IQIC that [lie Coirumssion‘s forrifn c a m u  affiliation ru les  rrquire the Applicants IO provide inloormalton on 
any nii~ilnch~ng dnrctoraies hewren  ihe ir,mdrrec. Neu, GX, and foreign carriers, not among the various 
Sliigaporr companies and not \vtlh respect to Ihe ruin domesiic wireless licensees at issue here In any case, l h s  
Oldrr and .b,uthorizanon condirions the nansfer of connol of ihe internaltonal section 214 authoruations and 
kilbmarine cable Iiccnses on a requtrenieni that Xes' GX plovide an updated tnterlockmg duecloratc cenificaiion, 
purcuani io pans 63 and 1 of the rules uqthin five business days after appoinnneni ofits hoard oidtrcctors and the 
hodrdr ofdirector.\ ofthe iniernattonal section 214 and submarine cable subsidiaries or within five business days of 
t c l e a x ?  of ihis Order a n d  Authorization n’hichever occurs later See 47 C F R $ 5  63 24(e)(2), 63 l8(h), 63 09(g), 
1 - 6 T ( 2 ) ( 8 ) .  ( I  I). s a  also llillroms Communiiuirons. LLC, LiLensee. IVt’rliiarns Communicorrons Group, I n c ,  
TiCriisfitot, uud Wiiiiums Cuin!itunicoiions Gt-ciup lnc (Debior-in-Possession), Tronsferee and Transkror. Nunc 
Pto Tunc P I O  r o r m  Y?nn?/er oJ’CO~~I-OI nnd T,onsJ’et ofConiro1, DA 02-3246, 17 FCC Rcd 23808,23809 (Int’l 
liiii  2 0 C j  i i t i t rr lockit tg directorate cenificaiion condition) See ulso in/rn 7 63 

lye  noie. howeter lhai our rule. do noi require the disclosure of“amtbutab1e ownership 

We believe iha i  the Applications satisfy  his requirement. 

- k  W e  addles% elseu’herc i n  this Ordu and Aulhorlzalion the argument ihat foreign invesment In 
\eu,  G N  rdlqe< polcnltal folrifn ouiicrship or lnational sccurtr?, cnnccms See l n j a  a t  717 19-35, 46-51 
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qualifications to control \vireless I icen~ees GCWAN and EAN 

C .  Forc ign  O n n e r s l i i p  Review 

19 In this bection. use address issues relemnt to our  public interest inqui ry  under the foreign 
nwiicrship provisions of section 3 I O  of the Act K e w  GX requests a ruling, pursuant lo section 31 0(b)(4) 
o f t h e  Act. that i t  Mould not serve the puhlic iriicresi for the Commission to prohibit ST Telemedla from 
acquiring. Ihiough Ne*, G X ,  i i idiicc~ oi\iicrsliip interests in common carrier wireless licensees GCNAN 
and EAN in excess of the sta iu ion 2 5  percent f o r e i p  ownership benchmark Specifically, New GX asks 
that the ruling ( I )  permil the “unlimited” indirect foreign on.nership of GCNAN and EAN by ST 
Tclcmcdia. and (2) alloa, GCNAN and EAN to accept up to and including additional, aggregate 25 
percent indircct equity and voting in~erests  from other unnamed foreign investors, except ihat no single 
f n r e i p  investor. with the exception of ST Telemedia. may acquire  indirect foreign ownership of 
GCN.AN and EAN in excess  o f25  percent without prior Commission approval under section 310(b)(4).’9 
In riipport or thc q u e s t e d  ruling. New GX as\erts that the proposed investment by ST Telemedia is 
attribuiable to a World Trade  Organization (“WTO”) Member  - Singapore - and, therefore, ST 
Telemedia is enutlcd to a rebunable pre5umption that thc proposed investment in New GX does not  raise 
competitive concerns 80 

20 Based on the record before us. UT conclude that i t  would  not serve the public interest 10 deny 
the transfer of corinol o f t h e  licenses held by GCNAN and EAN because of the proposed indirect foreign 
uvmershnp in~erests  lhat would be held b!, and through N e w  GX and its wholly-o\\ned subsidiary GC 
Holdings W e  Ihcrcforc grant New GX s petition for dcclaratory ruling under section 310(b)(4) Io the  
e\lcnt specified below Relying on Commission precedent.  we  find that we  should not consider the 
proposed transfers of control under \ecllon 310(a) and 310(b)(l)-(b)(3) ofthe Act 6 1  Given Commission 

S p e  Peiiiion Tor Declarator\. Ruling. b i q m  note 1 .  ai 25-26, as amended by Third Amendment, 1Y 

rupro nnie I ,  ai  3 n 6 .  and as  funhrr drnended by ihr rounh Ainrndmeni, supro note 1 .  at 1 

.%r Priiiion for Declaraiog. Ruling s u p 0  note I, al 16-18 and 26, as amended by 7l1ird 
4mendrnent. bupra nnie 1 ,  a i  7 (asseninp ihai. a. company from WTO Member counrry. ST Telemedia is entilled 
io pir.uinpiion ihai proposed invesrrneni in K e n  G X  is i n  ihe public merest  and noihinp in the record raises 
c?.cepiional ciicwmtdnces thai would iebui prrsumpiion) .4pplicanis also slaw thai Smpapore is one ofthe largest 
indoing panners or ihc Uniied Siaies and IS a Le! smaiegic U S ally in ihe Asia-Pacific Region See Thud 
An?cndinrnl. ~ u p o  note I .  ai  8 & 8 nn 18-20 Applicanis coniend !hat the proposed rransacrion i s  the klnd of 
m\csnnmi cn\’isinnrd by the U S ~ S i n f q m r c  Jree 7rdde Agrremenl signed on May 6,2003 See Id ai 8 & 8 11.19. 

Srciion 310(a) of ihr Aci proliihiic an! radio license fiom being “granted io or held by” a foreign E l  

~‘ovcr~inieni or its rcpreseniaii\’e. Set! 4 7  U S C 
ihai no forelgn povemmeni or its ieprcsent3tive will hold any of the radio licenses Section 310(b)(l)-(2) of the 
4 c i  proliibits common camier. broadcast and aeronaiitical fixed or en iouIe radio licenses from bemg “pranled to or 
hcld by” aliens. or iheir representaiives oT foreign corporaiions See 47 U.S.C 9 310(h)( I ) ,  (b)(2) According io 
the .4pplications, no alien, represeiitaiive, or joreign coqmranon udI hold any orthe common carner licenses 
4rcordlngI)  we find ihai  the proposed rransaciion 15 no! inconcisteni wih the foreign ounership provisions of 
b xi ion 310(aj and 3lO(b)(l)-(b)(Z) ofthe Act See I’oireSiream/Deufsche Telekom Order, 16 FCC Rcd at 9804- 
%09, ;,‘:I 38-48 (issues relaird io iiidiicti foieign oanershp  of conunon canier licensees are addressed under 
\ P C I I O ~  110(h)(4)) .Addiiionally. brcJiise ihc pinposed t~aiisaciion does not inwlve direci h e l p  invesnneni rn 
K Y A N  and EAT’;, ihc common carricr ~ v i i e l c ~ s  l icer ixes .  it  dues no1 rrigger scciion 310(h)(3) ofthe Act. whch  
pl;iccs a 20 percrnt l n n i i  on diieci alien. foreign coiroraie or governmen1 oumership of cnliiies that  hold common 
c aiiicr. hroadcasi  and aeronaiilical fnrd or en ,ouie Tiile 111 licenses. S e e 4 7  U S C 5 3IO(bj(3) 

3lO(a) The ounership srmcmre proposed by New GX is such 
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precedent. we dismiss the arguments of ACNl and IDT that we must consider the transfer of control of 
the wireless licenses under section 310(a).82 

1 .  Legal Sla i idard  f a r  Foreign Ownersh ip  of Radio  Licensees  

2 I Scciion 3 I O(b)(4) of the Act establishes a 25 percent benchmark for ~ n d i r e c t ,  at tnbutable 
inxeslmcnt by foreign individuals. corporations, and governments in U S common carrier radio 
licensees, b u i  grants the Commission discretion to allow higher levels of foreign ownership i f i t  

driermines that w c h  ownership is not inconsistent with the public 
ciwnership inierests under seciion 31 O(b)(4) is a two-pronged analysis in which the Commission 
examines separately the equity interests and the voting interests in the licensee’s parent.“ The 
Commission calculates the equity interesl of each foreign investor in the parent and then aggregates these 
interests io dclemiine u,hether the sum of the foreign equity interests exceeds the statutory benchmark. 
Similarly. the Cammission calculates the w t i n g  interest o fcach  f o r e i p  investor in the parent and 
agqeEates  ihesc \ w n g  interests 
conmion carrier licensee’s parent in excess of 25 percent triggers the applicability of section 310@)(4)’s 
:~; i iutoy benchmark.’b Once  the benchmark is triggered, section 3 IO(b)(4) directs the Commission to 
determine whcther the “‘public interest will be served b y  the refusal or revocation of such license.”’*’ 
Applicants Identify proposed foreign ownership, through Wcw GX.  of  Global Crossing North Amencan  
l ~ o l d i n g s ,  Inc , the U S pareni of  GCNAN and EAN,  ihat would exceed the 25  percent benchmark set by 

The  calculation of foreign 

E5 The presence ofaggrcgated alien equiry or voting interests in a 

See ACNI Ohjeclions lo Thud Amendment. ~ u p r o  noic 50, a i  5 (staling that Thud Amendment 82  

rails io ceniSy ihal ST Tclernedia I S  no! a Soreip go\’ernmeni oi irpirxmiaiive !hereor). IDT Petition to Deny 
Third .4rncndrneni. >upin nnie 49, a i  10-1 6 (arguing that C o m s s i o n  pircrdeni IS cnoncous). IDT Reply to Thud 
Anxildmeni, .ruprii noie 56. a i  22 (arguing iha i  “pas! Cornrmssion drci.ion> do no! pro\ ide a solid basis on which 
10 coi l f i rm ihc di:imciion hcrween Scciions 110(a) and 310(h)”) hi >ct, Global Crossing Opposilion to Petilions 
10 Drny Third Ammdmcnl. .supra nole 52, at 3 (CCNAN and I4\ 31c I: S c ~ n p 3 n i c s  11131 clearly are not f o r e i p  
go\eriinienis and uill noi bccome reprcseniatives oSa iorcign po\rrnmcnil 
Hollings Ex Puire. ,up,o noie 58. at 1-2 (urging Ccmirnission io € 1 , ~  iiiotoufh conridrrstion io Congressional 
inirni rrfarding loieign nunrrship) 

Srr oh0 Sen Bums and Sen. 

.Tee 47 Ll S C F 310(h)(4) (ploviding thai  “No hirui1ra.l 0 1  rnmrnon c d m l e t  or aeronauucal en 63 

I O U I T  or 5cronaui1cdI fixed radio siaiinn license shall he granied I O  01 hild b) 
iiidirrcll! caniiollrd by any oihcr corporalion of which mn:e 1h2n  o x  -!v-::. sli11r capiial siock IS ouned of record 
or vnled h? alicns iheir repicsenlalives. or by a Soieign goi,cnimcni 01 icptcsrnialtvr Illrrcor or by any corporalion 
orpaniied uiidei iht. l a w  oSa foreign counrry. iSihe C o m r s i o n  find, iha i  i l l ?  public inicresi mould he served by the 
irfusal or re\,ocarion of such license.”) 

an!. corporalion duectly or 

Scc BBC iiceme Subsrdiarg, L P . Memorandum Opiniun and Order. DA 95-364, I O  FCC Rcd 1.4 

10968, 10973,122 (1995) (“BBC License Subsrdrory”) 

See id a i  10972,y 20, 10973-74, l m  22-25 

Sue, e p , Sprinr Corporation, Pciirionfoi Dec /a rn !oq  Ruling Concemrng Secrron 3/0@)(4) and 
/d) ,lnd rhr, Public Inieiesi Reyuircrnrnrs ofrhe Curnrnunlcaiions Acr of 1934. a& amended. Declaraiory Ruling and 

8 5  

80 

Older. FCC 95-498, I 1  FCC Rcd 1850, 1857,147 ( I  995) (“Sprin/ Ruhnp”) See also BBC License Subsidiary, 10 
FCC Rcd at 10973-74,lI 25 

See Spi~inr Ruling, 1 1  FCC Rcd ai IS57, 47 (quoling scciion 3 lO(h)(4)) 11 15 the licensee’s 
ohlip;i i~on io inionn ihe Comrmssion hefore 11: indireci Snoreign ownership cxceeds the 25% benchmark set fonh in 
Lemon ?lO(h)(4) Seef-oox Tc.lei~isionSrarions, I n c ,  Ordcr.FCC95-188, 10FCCRcd 8452. 8474,752 (1995) 

P i  
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section 3 10@)(4).8s In addition, Nea, GX itself is a fo re ip  company, as is its wholly-owned subsidiary 
GC Holdings. which will he the direci parent of Global Crossing North Amencan  Holdmgs, Inc. Thus, 
!he IO0 ~ x r c e n t  direct and indireci o\\.nersliip interest that would be held by GC Holdings and New GX 
in Global Crossing North American Holdings. Inc also would exceed the 25 percent benchmark. We 
therefore niust coiisider the transfer of control io New GX of the common carrier licenses held by 
GCNIV*I and €AN under section 310(b)(4) o f t h e  Act. 

2 2  In the Foreign Puriici,miion Order. ihe Commission concluded that the public interest would 
he s e n e d  by permining greater investment by indi\,iduals or entities from WTO Member  countries In 
LLS common carrier and aeronautical f ixed and en Joule licensees.89 Therefore,  with respect lo indirect 
f o r e i p  invesiment from WTO hlcmbers. the Commission rcplaced its “effectwe competitive 
opportunities.” or  “ECO,” test with a rebuttable presumpiion that such investmen1 generally raises no 
compe~i i ive  
under sec~ion  310(b)(4). the Commission uses a “prmcipal place ofbusiness” test lo determine the 
nalionality o r  “home market” of foreign ~n\,estors.” 

In evaluating an  applicant’s request for approval of foreign ownership interests 

23 In Iipht of the policies adopted in the Foreign Porricipurion Order, we begin our evaluation 
o f i h c  proposed transaction under section 3 1 O(b)(4) by calculating the proposed attributable foreign 
equity and voting interests in Global Crossing N o n h  American Holdings,  Inc., the U.S parent o f t h e  
wircless licensees W e  lhen determine whether lhese foreign interests properly a re  ascribed lo 

~ 

GCNAN and EAN are common carrier wrcless licensees GCNAN has 25 common carrier 8E 

11cen:es a n d  onr prilaie carrier mireless license EAN has 20 common carrier pomi-io-point nucrowave licenses 
We nnie that scciiun 310(b)(4) poverns only cuinmon carrier, broadcast, and aeronautical en roure or fixed radio 
licenses Thrrefore. we do noi consider spccifically i n  o w  discusion here the proposed transfer of ihe private 
radio license held by GCNAN Our findiiigs with rcspect io compeuiive effects, see infio 1m 36-41, our public 
inieresi driemunaiion for the common carrier liceii\es. see i>$ro 717 25-35, and ihe Executive Branch’s resoluiion of 
any national securiry and l a w  enforcemeni ( o i i c ~ m s ,  see infio 71 46-51, collectively suffice 10 resolve any public 
interesi irnplicaiions ouiside ow revie!\’ under seciion 3 I O(b)(4), IO the exicni ihere are any, for the non-common 
carrier license 

See~orcignPorriLi;Juiio,i Oidcr. 1 2  FCCRcdat  23896,19.23913,’J50,and23940,rj/l 111-12 

See id at 23896,19,23913,150,  23940,I I 11-12  

To d e i e m n e  a rorc ip  entity’s home market for purposes of the public inierest detemnalion 

Y9 

9u 

91 

under scciion 3 IO(b)(4), the C o m s s i o n  u i l l  ideniify and balance the folloumg faclors ( I )  the country of a 
r u r e l p  milty’s iiicorporaiion, orpanizdiion or chaner, ( 2 )  the naiionality of all investment prmcipals, officers, and 
direciors, (3) ihe country UI which !he world headquaners IS located, (4) the country in wtuch the maJonly of the 
tangible piopeny, including pioduction. nansrm:sion, hilling, in fomi ion .  and conrrol facilities, 15 Iocaled; and ( 5 )  
h e  counuy  hom which the forcipi eniity derives The pieaiesi sales and revenues from 11s operations See Foreign 
Porriciporion Order, 12 FCC Rcd ai 23941.7 I I 6  (citing Marker E n r y  ond Regulorion ojForeign-Afiliored 
Enriiies, Rrpon and Order, FCC 95-475, I I FCC Rcd 3873, 3951,1207 (1995)). For examples ofcases applyng 
h e  five-factor “principal place of husiness” test, see Lockheed Morrin Global Telecommunrcarions, Comsar 
Corpo,oiion. ond Cunisor Goierol Coipornrion, .4ssipnor, ond Telenor SoieIlire Mobile Senwes, Inc ,  ond 
Tdenor Snrrllire, Inc , Assignee, Apphcorions/or Assignnienr o/Secrion 214 Auihormtrons, Privore Land Mobile 
Rudio Licenses, E>p.perin?enral Licenses, ond Lorih Siarion Licenses and Peririon /or Dfclororory Ruling Pursuant 
10 .Siclion 3iOfi)cJl o f ihe  Cuinmunicoiions Acr, Order and Auihoiizaiion, FCC 01.369, 16 FCC Rcd 22897 
(2001). crrorum. DA 02-266, 17 FCCRcd 2147 (Ini’l  Bur 2002), recon denied, FCC 02-207, 17 FCCRcd 14030 
(2002) (“Tclcnor Order”), space Srolion S!m’m Licensee. Inr , Assipiior, and Iridium Consrellorion LLC, 
.4rsipnce. P I  01,  Memorandum Opinion Oider and Aulhorizarion. DA 02-307, 17 FCC Rcd 2271 (In,’] Bur 2002) 
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ind i i  iduals or cnlilies tha t  are ciiizens of or have thelr principal places of business in, WTO Member 
~ 'oun t r i e s  The Cornniission ha: stared. in the Fo~ergn Parrrcrpa/ron Order, that  i t  will deny an 
application if i t  finds ihat more than  2 5  percent of the ownership of an entity that controls a common 
carrier radio licensee is attributable io panies whose principal place(s) ofbusiness are in non-WTO 
Member couniries thai d o  noi offer effective competitive opportunities I O U  S .  investors in the particular 
scn ' ice  m t o r  in \ \ h i c h  thc applicant seeks to compete in the U.S. market, unless other public interest 
conrideraiions outweigh that  finding '' 

24 In  ihis case, ihe forcipn equity a n d  \o t ing  interests in Global Crossing Nonh  Amcrican , 
Holdings Inc uould be held by and ~hrough New GX and G C  Holdings. In JVilner & Schemer and its 
piopcny, the Commission has set forth a siandard for calculating both alien equity and voting interests 
held i n  a licensee. or. as here. in the licensees' parent Global Crossing North American Holdings, Inc., 
where such intere:is are held through inien~cning entities 93 In calculating attributable alien equity 
in~e res t s  in a pareni company. ihe Commission uses a multiplier to dtlute the percentage of each 
inves~or ' s  equity rnicresi in the parent company when those interests are held through intervening 
ionil~aniees The rnuliiplier is applied io each link in the venical ownership chain, regardless of whether 
a n y  panicular link in  ihe chain rcpresents a controlling interest in the company positioned in the next 
lower tier 94 Once i h e p r o  ralu equity inieresis o f  each alien investor are calculated, these interests then 
arc agpega ied  io deiermine whether Ihe sum of the interests exceeds the stamtory benchmark." By 
contrast, in calcularing alien voting interes1s i n  a parent company, the multiplier is not applied to  any link 
in the \.enical ownership chain thai consIiiuies a controlling interest in the company positioned in the 
ncxt lower iier " 

2.  Atlri l~ii l ioii  of Forcign 0 5 %  ncrsh ip  l n t c r e s t s  

2.5 As discussed in Scction I1 ;ihove. the proposed transaction contemplates that New GX will 
succeed io the as'ets of Global Crossing which include one hundred percent of the equity and voting 
interest: in Global Crotring Nonh .American Holdings, lnc . 3 Delaware corporation that indirectly 
uhol l )  oniis GCNAK 2nd indirectly contiols. and owns 86 7 percent equity and voting interests in, 
LAN "' In addition. W e u ,  GX will acqliirc ihe iernaining 13 3 percent minoriry equity and voting interests 

S e o r u i o i f n  P o r i i ~ i p m o n  Order, I 2  FCCRrd a i  2_7946,7 131 

SCY geiii'rn1I.i Requesr~fo, DPC la,mio~?. Ruling Concerning rhe Cirrie;ishrp Requiremenrs of 

Y: 

91 

. S k c r r a n ~  31011,/(3) o n d  (41 o/rhe CunimunrroiiunA A L I  011934,  as amerided, Declaraiory Ruling, FCC 85-295. I03 
F C  C 2d 51 I(1985) i"I4ilne~ B: S<he ,ner f ' ) ,   on rnporr. FCC 86-406, I FCCRcd 1 2  (1986);BBCLicense 
S u t i O i n q .  I O  FCC Rcd ai 10973.i4, ',;:I 22-25. Aniendnieni ofParrs 20. 21,  22, 24,  26, 80, 87. 90, 100. ond IO1 
o-fihe Co,nmo.!ron's Rules iu  lniplr?iicnr S ~ c i r o n  403f l )  ofrhe Teleconimunicaiions Acr af1996. Order, FCC 96- 
396, I 1  FCC Rcd 13072 (1996) 

Scc' RBC License Sub,idioq: 10 FCC Rcd a! 10973-74, 

See Id ai 10973-74,1 2 5  

24-25 94 

95 

9,. s t e i d  a i  1 0 9 7 ? , 1 / 2 3 . s e ~ a / ~ ~  Il'i/nrr&Schriner/, 103F.C.C.2dal522,n19. 

Giohal Crosing c u n c n l l y  holds its meresis In Global Crossing N o h  American Holdmgs, Inc 97 

ih rnufh  11s Bermuda >ubsidiar?. Global Crossing Holdings Lid Applicanls slate they expect Global Crossmg 
Hulclin~s Lid io he dl-olwd iipon ihc con'iinimaiion of ihe  proposed nansaciion, and  Thus do not provide a 
principal place oibusrness slioa.ing for Glohal Cros>inp lloldings Lid See December 18 Letier, supra note 10. ai 
4 LZppciidih C io ihis Ordcr and  Aiiilic~rization piesrnis i h e  posi-clo:ing ounership simcture 
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in l lAN cuncntly hcld by two iiidn iduals .  and thus wtll own one hundred percent of EAN " Like Global 
Crossing. New, GX is itselfoifariized under the laws o fBermuda ,  a WTO hlcmber  '' Applicants state 
that Y e w  GX. 3 txwly-iormed company. does not yet have commercial operations and will not have such 
operations until consunimatton o f rhc  proposed transaction I W  Applicants assert that N e w  GX will have 
subsiaiitially the same principal places of business as Global Crossing."' Specifically, Applicants state 
that F e u '  GX. like Global Crossing. ~ ' 1 1 1  not have a slngle principal place of business, but, once 11 
siiccccds to Global Ciosstng~s nk5ets 2nd  opcrations. will carry out its global business pnncipally in 
countries thai are  N'TO hlcnibers "' On balance w e  find that N e w  GX, like Global Crossing, principally 
\wll conduct 11s business In countries that are WTO Members  lo' Therefore, pursuant to the Foreign 
Purriciparion Order, N e w  GX and GC Holdinps are entitled to a rebuttable presumption that their 
proposed f o r e t p  onmership ofGlobal Crossing North American Holdings, lnc., the U.S parent of the 
7.tile JII 1icent.ees. does not pose a risk to competition in the U.S market that would justify denial o f t h e  
Applications This presumption could he rebutted only if we were 10 find that grant of the Applications 
\vould pose a \ > e n  hiph risk to compr~ition in the U S market, where our general safeguards and other 
conditions would be ineffective a t  preventing h a m  to U.S. consumers.la 

26 We next calculate the foorerp e q u i p  and \<oting interests in Global Crossing North American 
Holdings. Inc that would he atrributdh!e 10 ST Telemedia and the Creditor Shareholders. As discussed 
i n  Seciion I1 C above, fo l low~ng  consummation of the proposed transaction contemplated in the Purchase 

Srr A U ~ U S I  I 8  Letter, supra iioie 62, a t  2 Y F  

S.EP C a h i ~  d 1 4 ' ) ~  ('irxs I 'SA lm , Appiirorionfor Aurhoriry lo Operare as a Fociliries-Based 99 

Carrrr, in . 4 ~ c o , d u n ~ r  w i i h  :he A o i ~ i r i o n c  o,rJeciion 63 18(e)/4) of ihe  Rules Berwern rhe UniredSraies and 
Ho~muda, Order Aulhorizaiion and  C rnificaic UA 00-3 1 1 .  15 FCC Rcd 3050, 3 0 5 2 , l  7 (Inl'l Bur 2000) (relying 
on nn opinion pro\ ided by ilie U S Depanineni of Siaie ihat ihe 1994 hlanakash Agreement Establishingihe 
\Vorld Trade Orpatinalion applies 10 Brnnuda, a dcpendeni ierriiory of the UNied Kingdom) 

See Deceniher IS  I tnci .  wpiu  noie 10. at 4 

Set rn' a i  4-7  & 5 n 6 .  ci i ing io Globnl Gossdng Lid and Fronrret Corporairon, Applicarions/or 
T t ~ n ~ / e i  ojC,ini,ol Pu, runni io Seciruns 214 dnd .?lO(d) ojrhe Communicarrons ACI, as omended, CC Dockel No. 
99~264.DA99.19?0 14 FCCRcd 15911. 11919 :'16(WTB, Int ' lBur  &CCB 19~9)(findingthalGlobal 
Clossjng principally c oiiducis biisiiiess in rountiies ihal are M'TO Members) 

IW 

101 

I n  pro\.idinp a principal phcr  of husmess showmg for New GX. Applicanls slate that ( I )  Global 
Ciossitig and  N w  GX boih a re  foimcd under ihe laws of Bermuda, ( 2 )  the principal sharrholders are enuties from 
the ljniied Staics or Singapore, boih WTO Members. and most or all of the directors and officers o f N w  GX are 
chptcied to be ciiiz~ns orthe Uniied Stales or oiher W7'0 Members, (7) Global Crossing's Bermuda ofice IS the 
liradqudners for Glohal Crossing s holdiiip company acriviiies, alihough most of the senior executives and key 
employers of Glohsl Crossing and 11s xih~idiaries. and approximalely 67% of cmployees. are based in Lhe Uruied 
Slates (4) ihe p e a l  majorin ofpioprny ir  located in the United Slaws and other WTO Member counmes or in 
inicmaiional u'aters and  comecling \\'TO hlemhers. and ( 5 )  the single largest source of Global Crossmp's revenue 
is Ihe 1Jnittd Sidles SeeDecember I& Lcner. ~ u p u  note I O ,  at 4.1, Third Amendment, supra note I ,  at 7, 9-10 

102 

103 
A5 noied above. .see siipm note 10. New G X  u d l  hold its inierests m Global Crossmg KO& 

~Ainu ican  I3oldings. Inc lhrouph GC Holdings Ba:ed on Applicants' represcniation ihai GC Holdings udl not 
Ingape i n  commercial opcralions u'e find lha i  GC Holdings u,iII principally conduci its business in Bermuda or 
grrierall! ui countries thai are WTO hlrmhers 

I l'i See F(1leipn Porricipaiion O > d n ,  1 2  FCC Rcd a t  2391?-14,$1 51 
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Agreement. ST Telemedia. a Singapore company. would acquire common and preferred stock equal 10 

61 5 percent o f N e u ,  GX's equity and voirng interests, and the Creditor Shareholders w,ould acquire 
common stock equal io 38 5 percent of New GX's  equity and voting interests lo' 

, 27 ~ T d e / i i r d i o  We rum first to Ihe proposed investment in New GX by ST Tclemedia, a 
Singapore company The Coinmiszion's :ittribution principles require that we  attribute ST Telemedia's 
61 5 percent equity a n d  ~ o i i n g  intertsts in New GX fully lo Global Crossing North American Holdings. 
Inc . hecause Global Crossing Nonh  American Holdings, lnc. would be wholly owned and controlled by 
Ncw GX ST Telemedia I S  a direct wholly-owned subsidiary or Singapore Technologies, a Singapore- 
based congloincrale that. in ium. 1s a direct uholly-owned subsidiary o f  Temasek, a Singapore 
irivesnnenl company ihai is wholly oaned  by the Government of Singapore l o b  Applying the five-factor 
p r i i i~ ipa l  place of business test. wc find that  ST Telemedia and  its parent companies  have their principal 
place of business in Singapore. a U'TO 31emher.i07 ST Telemedia, Singapore Technologies, and 
Temayek arc o i p n i z e d  under ihe laws o f  ihc  Republic of Singapore and headquanered in Singapore.Io8 
Se\.en oui ofe ight  of S T  Telemedia's dircctors. and six out of 11s Seven senior officers, are citizens of 
Sinpdpore. which also is the count? in which the majority of its tangible propeny is located, and the 
c o u n t r y  from which 11 derives ihc greatest sales and revenues.109 All o f t h e  directors and senior officers 
of Sirigapore Technologies. and all of ihe direciors and four of the five senior officers ofTemasek,  are 
c i i~zcns  of Singapore A majniity o l i h e  property of c x h  of Singapore Technologies and Temasek is 
Iotaicd in Singapore. and both coinpanies derive the largest pomon of the i r  revenues from their 
Sinp;lpore oprraiions Thercfore: ST Telemcdia, Singapore Technologies, Temasek, and the 
C;o\'eniment o f  Singapore are cniiiled 10 a reburtable presumption that their proposed indirect foreign 
c>wneiship oTGloba1 Crossing Wonh Ainciican Holdings. Inc does not pose a risk to competition in the 
I! S market that would!ust~fy dcnial o f the  / ippI~cations ' I 2  

' 

110 

1 1 1  

2s The Commission also cnn5iders any relevant factors and e \  idencr that might tend to rebut 

S r r s u p i o . ( , 4  

Arc Pciiiion Tor Drclaraiory Ruling. Jupro noie I. at I 7  

A b  iioird 3how. (('c rup,u iinie 2 7 ,  ST Telcinedia u 111 hold 115 inirrrsl in Neuj GX duough 

10: 

I of, 

10- 

SingapoiE and M a u r i t i u s  subsidiaric5 
hc in hold i l i e  invcsnnenis of ST 7 clcniedia in F e u  GX See Dcccrnber 18 I cl i r r  Auprfl note 10, a i  6 n 8, 
5r.prniher I 8  ILener. J u p m  noie I O .  a i  I 
,I: lprincipal plair i ~ f b ~ ~ ~ ~ n e s s  in Singapore or hlauiiiius hlaur i i ius  is a WTO hlrrnher See, e g  , 
N W U  *io o rg icn~ l i sh ' i h ru~ io  e lwhzi5  el111 r ,orph r h n n  (v is i led M a r c h  26 2003) 

Applicanls ad\i ,e ihal ihe only busincsq JCI I \  ir). o1Sl-I Crossing Lid wll 

IJa5ed on rhis rrprescnialion u'c Tmd 1h3i STT Crossing Ltd will have 

See Peiilion ior Declaraiov Ruling. Jupra note I ,  a i  12. Third .Arncndrnenr, supra nole I ,  a t  7 IO8 

n 12 

SrcPeiiiion Tor D~c la ra ioy  Ruling. supro noie I ,  a i  17-16 

See' Tliird -2nicndmrni. Jup ta  now I ,  at 7 n 12 

See id 

%'e find tliai. bccausr Sinfapp~re I S  a Member of ihe V'TO, ihe Govemmeni ofSingapore's 

I09 

I Ill 

1 1 1  

1 1 2  

indirrci Invcsnncnl i n  Global Cro.sinf Xonh Ameiican Holdings. lnc is propcrl! neaied 3 s  a n  invesrment froma 
U T 0  ?Immber counrry 

L 
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the prcsumpti~in that in\’e:inicni by individuals or eniities from U T 0  Member countries generally raises 
no risk to compelition in the U S market ’’’ lDT conlends that ihe transfer of control O ~ C O ~ ~ I S S I O ~  
licence5 io Pew G): would raise “pieciscly the sori of‘exceptional circumstances’ that rebut the ’ 

presu~iiption” because Neu, G X  nould be “affiliated with carriers possessing market power in [Singapore 
Jnd Indonesia], themselves affiliaied with [the Goi’emment of Singapore] x’114 In the 
l ’[~i~’c.Sr,-eum,~)rur.\che 7eiek~in  Order. the Commission stated that the existence and degree of control by 
a f o i e i p  p v e m m e n i  is r e l e ~ a n t  to dclrrniining the public interest under section 310(b)(4).”’ Here, for 
the r e a w n s  d i ~ u s s e d  belou, a i  p m p r d p h s  3 1-32, we conclude that the Government of S ~ n g a p o r e ’ s  
indircci ou-nership interest I n  ST Telcmcdia. which will control transferee N e w  G X ,  w i l l  not confer a 
unique financial advantage, or other\\ ise create a high risk lo competition or consumers in rhe United 
Slates. that warrants condiiions under section 310(b)(4) other than those adopted in this Order  and 
Authorization. 

29 The Applicants contend that poveniment oune r sh lp  of STTelemedia poses no threat to 
competition in ihe Uniied States ‘ I 6  Appl~can t s  a d m e  that the Government of Singapore does no! have 
ihe righi io consent to o r  velo the derisions of. or to hold a “golden share” in ,  ST Telemedia.”’ 
.4pplicants furiher advise ihat ST Telernedia f u n c t ~ o n s  as a competitive, commercial enterprise with a 
piofit-max~mizing objcclive ‘I’ Applicants siaie that the Government of Singapore provides no subsidies 
(IT grants io SI‘ Tclcmcdia: but thai ST Tclcmedia finances its investment activities through traditional 
c~ni i i iercial  means Applicants also state that ST Telemedia’s workforce and the workforces of ST 
l~eleii iedia’s subsidiaries are not and ne\’er have been civil servants.120 Finally, the Applicants note that 
ST Telemedia‘s operational subsidiaries in Singapore are SubJeCt io the regulatory oversight of the lnfo- 

119 

.Ser 7 r k i i o r  Oider I 6  FCC Rcd ai 22909, l I  27 I n  ihis inslance. four Congressional leners urge 
11s io iiridenake a lhoroufh rcvieu S P E  Con€ U’olf Ex Porre. supra note 58, at 2 (urging full and complete revlew 
nf Huichison Teleconununicaiions 1-id ‘s ihen-propowd invcsrmeni), Sen Dayon Ex Pnrre, supra note 5 8 ,  ai 1 
(a5hing Comrnissimi io ronsider i w ~ e s  c ~ r c f i i l l ~  and io serlously consider any informallon provided m h e  
rrcord by the D?panriieni of Defense 2nd Fcderal A u r r a u  oflnvesii~ation), Sen Bums and Sen Hollmgs Ex Pone, 
,i(piii i ioie is a i  1.2 ( u l g i n g  Conmilscion noi 10 cxpcdlie 115 re\’ieu’bui io ihoroughlyprobe the transaction, p v m g  
ilioiniigh considcrdiion 10 Conpescinnal iiiieni iepaTdiiig foreign ownership), Cong Weldon Ex Parre, supro now 
58. a1 1 (sldlinf lha l  pioposed i~3nsdclion musl he rc \ icwed w l h  the strlcles1 ofscrulmy) 

1 , -  

See IDT Peliiion io Deny Third Arnendmenl, supra noie 49, at 20 

See I’oireS~~enii i /Deuirrh~ Telehuni 0 , d e r .  16 FCC Rcd at 9813,II 56, see also Telenor Order, 

I I 4  

I I ?  

I 6 FCC R C ~  21 12909, n 28 

Sec Global Crossing Oppoclilnn io I’eiiiions io  Deny Third Amendment. supra note 52 ,  at 7, 1 1  116 

14 
ihai arc  highly comptliii\’e They stale ihai cnn.cunirnation of the  proposed transaction ~ ’ 1 1 1  not change Ihe 
\nuation. hecnusr ihere 1~111 be no con\olidailon o f U  S iieruork assets or of the U S inicrstale 
ielecornmunicaiions markei and bccause ihe Applicanls have agreed 10 accept dormnant tTearment on the U S - 
Singapore rnuie SPP id ai 7-8 

see ,d ai I 1 

See id at 11 

Seeid ai 1 2  

See id 

.\pplicanis siaie ihat ihe FCC-Licrnwd Subsidiaries panicipaie as non-dormnani providers m U S markets 

I ”  

, I t  

1 I Y  

121, 
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comniunications Dcvclopincnt .4uthority of Singapore (the "IDA") and that the I D A  has issued o v h  600 
licenses to pro \ ide  fac:lities-hased and  services-hascd ielecommunications, including licenses held b y  
wbaidiaries of U S telecommunic3tioiis c a ~ ~ i e r s . ' ~ '  

30 IDT rcplies that ST Telemedia's status as an indirect who l ly -owed  subsidiary ofTemasek  
IDT states that Temasek confers significanl advantages not a\a:lable to ST Telemedia's competitors 

I C  \wiling to use the asseis of one of its companies to benefit another Temasek company.'" IDT.also 
suggesis that thc cxercise of  shareholder rights, including the right to appoint board members to the 
Tcniasek companies. results in gowninrent influence over ST Telemedia's c o m m e r c ~ a l  p o l ~ c y . ' ~ '  

31 .  For the reasons outlincd below. we decline to adopt special conditions in this case. First, a$ 
the Commission stared in the Forergri Por/rciparron Order, the commitments made by WTO Members, 
the Commission's regulatory safeguards and antitrust law should adequately address  competitive 
cnnccms resulting from paniripiiion b) foreign carriers from WTO Member countries in the U S .  
ie leco~i i i in :ca t ions  market."' The Coinmiss:on has confirmed that the presumption in favor of parket 
e n t v  for priiale entities from WTO hleinber countries also applies to an  analysis of whether the denial 
of indirect investment b y  a WTO Member government would serve the public i n ~ e r e s t . ' ~ ~  Upon review 
o f the  competitive issues raised by this transaclion. w e  conclude that IDT has no1 provided sufficient 
c1,idence to rrbut the presumption fa\or:ng in\,esiment by WTO Members. T h e  Applicants state, in a 

Set, IDT Reply to Tliird Aiiiendnicni. supra note 56, at 7.  IDT states that Temasek IS a "massive 122 

invc:rmcni holdinp cunipany" wholly owicd by the Minisoy of Finance See id 

SCE id ai 8 (ciiing io a Fchruar). 2002 press release about Temasek s exercise of its r~ghts of 
mandaiory cxchmfe of guaranteed honds :s5ued by one Teinasek subsidiary for shares of a second subsidiary). 
IDT conieiids [hat the iise of ihe equiry of one  company IO pay the debt of anoiher company IS a valuable financial 
advariiape not available i o  ST Te1eniedia.s compeiitors See id 

122 

See id at 9-10 IDT canlend? that Temasek and ihe Govemmen! of Singapore exercise influence 
r>ver ST Tclcinrdia ihiough the appolnrinriii of board members including persons who are farmly members of 
go\zmrncni officials dnd ~ncludmg ai leas1 one kcb gowmmrnt  official See id a1 10-1 1 In panlcular, IDT sales 
Lhai Mr Tan Guong Chin€ is Permanent Secretary ofthe Mimsrry of Home Affairs and Chairman oflhe hoards o i  
o~reciors o f S T  lelrniedia and Singapore Tecliiiologies See id at 1 I 
Tcniasek cumpanies and the Govermiirnt of Singapore rJise the question whether there exist persons and en!ities 
]hat "are 'rrp~escniaiives' ofthe S ing~porc  poi'crrunent for purposes of the C o m s s i o n ' s  i o r e i p  oumershp 
analysis '' Sre id at 10 In t h s  regard, if IDT is making an argumenl ihai any govemmeni officials holding office 
in Ihe Temasek companies are "ieprcscntatives" undcr scciion 310(a). this a rpmieni  rails because any such 
officials are not Conumssion licensees The Coinmlssion consisienily has consrmed the term "represeniative," as 
Jpplled io 47 U S C 5 310(a), io prohibit i n d i \  iduals actmg on bchalfof or m conjunciion u~th a foreign 
p \ e m m r n i  fTom holding Ilcrnses under Title 111 of the Act See VorreSr,eam/Deursche Telekom Order, 16 FCC 
Rcd a t  9808, 9 41 ("The Comrmssion consisleiilly has  consmed 'represenlalive' of an ahen or fOreip government 
io  apply to ~ndividuals 'aciing on behalfof or ' i n  conjunciion with' the foreign enlity," not to companies m whch 
a g ~ e r n m e n t  "allrpedly influences nianagrrncnt decisions ") 

1?4 

IDT also argues iha i  links berween the 

1'5 See I'kiceSrrrorn/Dc urvhe Tclchum Ordei. I6 FCC Rcd a!  98 10- 1 I ,  7 5 1 ,  see also Telenor 
Order. 16 FCC Red a t  22909, :I 30 

I26 See Teletwr OMrr. 16 FCC Rcd a i  22909,730.  .see n i x  l ' o i c e . ~ r ~ e o m / D e u r ~ c h ~  Telekom Order. 
16 FCC Rcd a i  9SIO-I 1 ,  li 5 1 
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pleading cenified under penalty ofperjury as  me. complete and correct by the Senior Vice President - 
Gciicral Counsel o f  ST Telemedia. that the Government of Singapore does not provide subsidies or 
grants to ST Telemedia. does not influence ST Telemedia’s commercial policy. and will not influence the 
iommercial  policy oFNe%, GX and the FCC-Licensed S u b s i d ~ a r i e s . ” ~  Norwithstanding IDT’s 
allegations, we find no credible evidence that ST Telemedia receives any special benefits or has  
prcferential access to capital by v i m e  ofgo\’emment ounership.  I I P  

32 Sccond, and perhaps most imponant, we  are not persuaded that the indirect foreign corporate 
and Eovemnicnt ownership of ST Telcmedia raises ~n itself competitive concerns with respect to any of 
the produci markets semed by the FCC-Licensed Subsidiaries. Although IDT cites to a web page 
describing the corporate background of Trmasek for the proposition that the Government of Singapore 
e ~ e r c i s e s  i ts  shartholder rights to influence the srrategic dircction of the Temasek investments, the record 
doc: not wppon a finding that the exercise of these shareholder rights would h a m  competition in the 
United States 
]Licensed Suhsidiaries will not reduce competition within the U.S. market.”’ Rather than decreasing 
competition. the acquisition likely will result in the continued provision of interstate s e m c e s  by GCNAN 
and €AN Given these realities, it is highly unlikely that G C N A N  or EAN could achieve market power 
i n  any U S product market, and any attempt by the Government of Singapore to aid GCNAN or EAN in 

As %‘e note in  the Competitive Effects section below, the acquisition o f t h e  FCC- 

.!+e Global Crossing Oppo~i ion  to Petitions I O  Deny Third Amendmeni. supra note 52 ,  at 11-12 12; 

.E Crrilfication of Pak Siok Lan. Senior Vice I’resident - General Counsel, ST Telemedia ( cen i f ymg that the 
siaiemenis w t h  respect to  ST Telemedia and i t s  affiliates and subsidiaries are me. compleie and conect). 
V o i c ~ w r ,  alihoiigli ihere IS no rrcord rvidencr that the proposed transaciion uill affect cornpetinon adversely in 
any inpui markri e“rniia1 for the piovision ofinirrnational services, including ihe market for international 
iranspun rervices. .YE? in$a ;;‘,I 39-41 we nnie i n  passing that h e  governmenr shares in Temasek are a h i s r e r e d  
by the h l i n i s ~  nf Finance. a n  agency ~ p a r a i e  from Singapore’s ielecommunicaiion~ replalor,  lhe IDA. 

1 2 ’  I n  fact. come equity invesinrs and credit agenciez cite go \ ’emicnl  ownership as a negative iacior 
in ihc cost of r.iising caprial Go\rnniieni owmrshp can be a competiii\,c disad\aniagc. panicularly m the United 
Siaie. n l i e i e  r f i l c i r n c y  is a hey delrnninant ofsuccess because govemrneni-n\\ned firms can be less eficienl and 
l r s s  profiiahle See I ~ i r e S I i r a m / D p i i o ~ h e  Telekom Order, 16 FCC Rcd ai 91;16-17,11 62 & n 185 

”’ See ID7~ Reply io Third Amendment. supra note 56. ai 9 c i i i n ~  “Corporate Backgrounder” 
(a\,ai]able ai http lluww icmasekholdinps com s ~ l ~ e m a s e k _ n e w s l c o r p _ b a c ~ ~ r o u n d c r ’ c o r p o r a i e ~ b a c k ~ o ~ d e r -  
J u l O 3  hm (visiird Sepl 5.2003) and anached as Anachment 2 oflDT’s pleading) .See also 
I .b~~iSi ieani/Drur.~rhe Telehom Oid‘cr. 16 FCC Rcd at 9820, 7 68 (under the Foreign Porricrparion Order, the 
Comrmssion focuses its analysis on compeiiiive effects in U S markeis) IDT also argues ihat the record i s  
Irisufficieni 10 piovide a basis for concliiding ihai the Governmen1 of Singapore uill not influence the commercial 
policy ofl\’eu, GX and ihe FCC-Licensed Subsidiaries, and suggesis thai  the Conmss ion  desipaie the 
Applicaiions for hearing io esrablish a more rompleie record See IDT Reply io Third Amendment, supra nolc 56, 
ai 12 IDT‘s pleading does no1 contain specific allegaiions of fact (or any supponing afidavit) su~licient Io show 
that a grant of ihe Applicalions would beprima/acre inconsistent w t h  ihe  public inlerest convenience and 
nrcrssiry Based on the iecord, we conclude ihat there are no substantial and rnatenal quesilons offact to warrant 
[he drsignaiion o f a  hcanng See Asrroline Cornmuiiirarrons Compnny Limired Parrnrrship v F C C ,  857 F.2d 
1556, 1561-62 (D C Cir 1988). See olso 47 U S.C. 5 309(d)( I), ( 2 )  of the Acl 

130 
GCNAN holds 2 5  common carrier point-io-pomt mciowave licenses See Petition for 

Diclara ioy  Riiling, supra iiole I .  a1 2 5  E4N which holds 20 common canler poinl-io-point rmcrowave licenses, 
plo\ ides \oice and daia S C ~ L ’ I C ~ S  lo biiw~ess cuwmers  m ujesiem Massachusetis and &r\v Hampshire See F o w h  
-2incndment w i n  note I .  a t  2 As noted. see in/ra 71 38, the hansaciion u d l  not rcsuli in the concennation of 
:narkel p c u w  in i l i e  U S domesiic iiiicrsiate markeis scn8ed by GCNAN and EAN 
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such an endeavor rvould be likely to fail Anti-competitive acnwty succeeds i f  the market tha! is the 
object of such ac t i v i r y  is susceptible to consol~dation and maintenance o f  market power.  To consolidate 
and mainlain market power, a company wuuld need to force the exit of competitors from a market and  
pievent the enrry o fnew competitors Attempts at  such exclusion would be unlikely to succeed.’” 
Accor8in&ly. wc cannot find that the transfer of control of GCNAN and €AN to N e w  GX as  controlled 
by ST Telemedia presents a high risk to cumpetition that aarrants~additional conditions under this 
sc‘ction 3 lO(b)(4) analysis. 

, 

33 &+/or Shorehoiders W e  next calculate the atmibutable foreign equity and voting interests 
i n  Ncn, GX that would be held by the Crcditor Shareholders. Applicants advise that the identities o f  the 
Creditor Sharcholders and the aniount of N e w  GX common stock that each Creditor Shareholder would 
receive have nor been fully d e t e r r n ~ n e d . ~ ’ ~  Nonetheless, Applicants provlde a best effort estimate of 
anticipated creditor shareholdings 1 3 ?  Applicants. (1) identified credttors of record for each o f  the four 
clazses of crediiors sel out in the plan ofrcorganization approved by the b a n h p t c y  c o w ’ s  Confirmalion 
Order ,  ( 2 )  reviewed the names and business addresses o f  the credttors of record to determine which 
creditors in each class are from the United States, other WTO Members, or non-WTO c o u n h e s ;  (3) 
divided the total dollar aniount of the claims submined by the non-U.S W T O  Member creditors and non- 
W T O  creditors in  each class by the total dollar amount o f t h e  total claims for that class, to  determine the 
approximate percentage of claims held by non-U.S. WTO Member and non-WTO foreign persons; and  
(4) multiplied that percentage by  the percentage o f N e w  GX common stock to be granted lo that class of 
creditors The result is an esiimate o f t h e  percentage o f N e w  GX common stock that would be  issued 
to the non-U S Crediior Shareholders (from W T O  and non-WTO countnes) In each o f  the four classes o f  
crcdirors ”’ Thesc calculations lead us  to conclude lhat the vast malonty of the credttor shares are likely 
I O  bc held by indi\,iduals or entities from the United States or other W T O  Member countries 
Ap,>licmts slate that no Creditor Sharcholder is expected to obtain a ten-percent-or-greaier voltng o r  

I 1 4  

A company seeking io drive OUI compeittors by lowring price must have sufficieni supply 
i a p ~ i t n .  10 piowde x n i i r r  10 thc hulk of i t s  rival:’ cuslomers Oiherwise rivals will no1 need lo match pnce 
rcducitoiis I O  ptrscr\,e thcu cuslomer base GCNAN and  EAN are  only rwo of many common carners that offer 
~ t i ~ ~ r s t a t p  \,oicc and  data s e n x e s  m the L‘nited States, 

1’1 

See Fchruar)‘ 6 Lener, sirpia nnle 62,  at 2 132 

See id Ill 

Sue id at 2-3 Applicants achou ledge  that i h s  mclhodology i s  not precise because 11 assumes I? 

that all cunenil? ehisimg c la im m a given class will be allowed, and advise that h e  process ofob~eciing to cenam 
cla im5 and  nrgoiiating senlemenis wi th  i’arious crediiors eff~ciively wlll result in their removal as crediiors and an 
jncrrase in shares a\ailable io remaining crediiors whosc claim5 are allowed See rd at 3 n 5 .  

I” The infomiaiion pro\ ided by Applicants in iheir  February 6 Lener, see supra note 62, and in the 
Lcncr from Jean  L Kiddoo and Paul 0 G a p e r .  Counsel for Applicanis. to Secretary, Federal Commurucations 
Conunission (filed Feb 24, 2003) (“February 24 Lener”), suggests that al l  bui 0 196% of the shares would be held 
by  i i idn iduals or entilies from ihe llniied States and other WTO hlember countries See February 6 Lener, supra 
11oie 62 a i  Exhihits IA-ID. a s  updaird b) Fcbnian. 24 Lener at Exhibit I A  (Rewsed) and  Exhibii ID (Revised). 
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14 .  In sununary vinually all o f t h e  indirect foreign equity and voting interests that would'be held 
in Global Crossing North American Holdings. Inc by and through N e w  GX and GC Holdings are 
properly ascribed to individuals and entiiies from WTO Member countnes  I)* Therefore, Applicants are 
cntiiled to a rebuttable presumption that the proposed indirect 'foreign ownership of GCNAN and EAN 
would not pose a risk 10 competition in the 11 S market that u a ~ l d  justify denial of the Radio Lioense 
.Appliiation and Founh  Amendment seeking to transfer control of the Title common carrier licenses 
held by GCNAN and Em. As discussed above. there is no credible evidence in the record that would 
rebui this presumption and, as we explain more fully in Section m.D below, the proposed transaction 
does not raise any significant coinpciitive 
agreement between the Applicants and the Executive Branch addresses any national secunty and law 
enforcement concerns 

We also determine in Section m.F below that the 

35. We d o  not p a n t  ST Telemedia's request for "unlim~ted" indirect investment in GCNAN and 
I L A N . ' ~ '  We require GCNAN and EAN io rcquesi specific Commission approval pursuant to section 
3 lO(h)(4) before ST Telemedia (through STT Communication Limited and STT Crossing Ltd.) and ST 
Telrrnedia's Singapore shareholders can acquire any additional equity or voting interest in New GX. We 
otherwise conclude that i t  will not s e n e  the public interest to prohibit the proposed indirect foreign 
oumerFhip of  GCNAN and EAN. the Title Ill licensees. Specifically, this ruling permits GCNAN and 
LAN io b e  owned indirectly b y  ( I )  New G X  (through G C  Holdings) (up to and including 100 percent of 
the e q u i q  and voting interes~s),  (2)  ST Telemedia (through STT Communication Limited and STT 
Crossing Lid ) and ST Telemedia 's  Singapore shareholders, including Singapore Technologies, Temasek, 
a i d  the Govemmcnt of Singapore (up io and incltidinp 61.5 percent of the equity and voting interests); 

-~ 

See February 6 Lener, supro noie 62,  ai 6 See also Third Amendmeni, supra note I ,  at 117 

Anaclm~nl  l i  (110 Ctediior Shareholder will hold a 5% or greater inieresi in New GX). 

Bawd on Appllcanis' daia. appio\~maiely 0 196% of New GX's equity and voung merests , I t  

mould be amibuird io individuals or en~iiies fiom non-M'TO h4rmber counnics See supra noie 136 (0.196% non- 
\VTO rquiy a n d  voiing inleresis from the Credilor Shareholders) 

See ini,o a i  'in 36-4 I .  See also 011 Cornincnis, supra note 5 I ,  at 7 (coniendmg b a t  the proposed 139 

indircci rotc~gii ~n\~rsimmi by ST Tclr.inedia w l l  henefii U S employees and consumers as New GX deploys new 
scn,iccs and hiiilds oui 11s nerwork) 

We noie ihai ACNl and  ID7 assen that transfer of control of the FCC-Licensed Subsidiaries 
hum Global Crossing io Yew GX rai5ei naiional securily concerns because of b e  foreign citmnship of ST 
Telemcdia See ACNl Siaiemeni, J u p a  note 39. at 17.20, IDT Prliiion to Deny Third Amendment, supra note 49, 
ai  3 1-35 See o k o  Sen Dayon  Ex Pone  a i  I ,  Sen Burns and  Sen Hollings Ex Parre a1 I ,  Cong Weldon €x Parre 
at I 
in/ra ai f l 46 -5  I. 

140 

W e  find ihai ihc agreemeni benveen the Executive Branch and the Applicants addresses these concern See 

See Third .4incndmrni, .>upro noie I ,  a i  3 n 6 (seeking to amend the Peiirion for Declaraiory 
Ruluig io permii ST Trlernedia " 1 0  hold an u n l i m i e d  indirect ~nteresl" 1 ~ 1  GCNAN); Fourih Amendment, supra 
iioie I .  a i  I (requesliiig ihai the Petition for Declaraiory Ruling be modified to pemut EAN io have the foreign 
<tunei.hlp described in ihe Thud Amriidnient) Oui approval i n  ihis Order and Auihorizaiion of indirect foreign 
inLesuncni in GCNAN and EAN pursuani io scciion 310(b)(4) shall no1 modify any requiremeni imposed on the 
licensees by niher pro~'isi0ns ofthe Act  or h e  Cornniiss~on's rules io obiain prior approval for, or io notify the 
Commirsion of, climpes in thew omner~hip 

1 4 1  
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Lind ( 3 )  \ a r ious  MTO Member Crcditor Shareholders. each of which IS  permined to hold a less-than-ten- 
pciccnt cquity and/or w ~ i n g  interesi as  f inal ly  de iemined  under the plan of reorganization (up to and  
inc l i~ding  a n  a g g r e p l c  38 5 perLcnt o f ihe  e q u i p  and voting interests). In addition to these approved 
intcresis. New GX may accepl up to and including an aggregate 25 percent indirect equity and/or voting 
mteirs? from the W l O  Member Credilor Shareholders. and from other foreign investors, without seelung, 
prior Conunission approval under secllon 310(%)(4), suhlect to the following conditions: ( I )  G C N A N  and 
LAN shall obtain prior approval heforc any  foreign individual or entity other than New G X  (through G C  
Holdinps), ST Trlemcdia (through STT Communication Lid and STT Crossing Ltd.), Singapore 
Technolopes.  Temasek. and the Golernment of Singapore acquires individually a greater-than-25- 
percent indireci equity and/or \‘oting interrsi in GCNAN or  EAN: and (2) GCNAN and EAN shall seek 
appioval under section 31 O(b)(4) before they accepl any additional indirect investment, other than that 
3pproved here, from ST Tclemedia. Singapore Technologies, Temasek and the Government of 
S i n p p o r c  
IO ci~ni inue io monitor attributable f o r c i p  equiry and voting interests and to calculate attributable 
inrcirsts consiyieni wi th  ihe attribution principles enunciated by  the Commiss~on . ’~ ’  

142 W c  cmphasize that. as Commission licensees, GCNAN and EAN have an affirmative duty 

D. Cnmpei i l ive  Effects 

16. Our public inlcresl analysis includes an evalualion o f t h e  compelitive effects o f t h e  proposed 
~iilnsaciion i n  hoth the relevani pioduct markets and the relevant geographic markets. For  
tc.1econmiunications sen’ice providers. ihe Commission has determined that the relevant product and 
geographic markers can include both U S domestic telecommunications sewices markets and 
~ ~ I c c ~ n i m u n i ~ i l ~ i v n s  s c n x c s  beliveen ihe llnited States and foreign points.’“ W e  determine that the 

I n  rcbponsc io ihc ACNI Ob~cciions io Thud Aniendmenl, supro nole 50, a i  3 & 3 n 5, 14; 

‘ I I ~ ~ ~ C I H I ~  ihai 13iiichi:on Tcleromniunicaiions Lld may seek to acquire a 2 5 %  invesimenl in New GX at some 
fiiriirr &le despile E x e c u ~ i v e  Branch nbjec1ions, we observe thai the network securiry agreement between the 
Z h r i i n i v e  R r m c h  and ihr .dipplicanls. !lie p r o v i s ~ m s  of which are incorporaled as a condi~ion to this Order and 
. ~ u i h ~ ~ r i z a i ~ o n  nu! no1 pemul a 254, inve51nmeni by Hulchlson Telecommunications Ltd or another foreign entiry 
Sic !>>f in 7 47 & i i o i c ~  190-91 (rtquirinp N e w  GX in give nolice lo the Executiw Branch ofany 10% or grealer 
I,vripn mvcsinir’nl d n d  i ewn Ing an Execulive Branch right io objccl under certain circumstances). See olso 
Glohdl Croc~ing  Oppos~l ion io P e i i i ~ ~ m  io Deny Third Arnrndment. Jupro nole 5 2 ,  at 16 n 4 4  (slatmg that 
H u i r h w n  Teltc oiiiniuiicaiions Lid “wil l  h a v e  no inlerest m New G X  follouvlp consummation ofthe 
iranzac~ion”) 

See, e g , I uda/one Ame,  !cas Asia Inc ,  T,ons/eror, ond Globolsror Corporonon. TronsJeree, 
Comcnr io T,ans/e, Cvnrrol o j L i c e n r e s  nnd Secrron 1 1 4  Aurhorrzarrons and Perrrionjor Declororory Ruling 
A l l u ~ r i n g  Indriecr Foo,eign Owiiei~hip, Order and Aulhorization, DA 02-1557, 17 FCCRcd 12849, 12866,153 
(Inl‘l Bur 2002) 

14: 

See, c g , I’uiceSi, rom/DeurJchc Telekom 0,der.  16 FCC Rcd al9823,178,9825,B 81,9833,n 144 

9? See olAo ..lppircorioii o/M’orldCom, Inc , ond MCI Conimunicorions Corporarionfor Trons/er ojconirol OJ 
nfC1 Cuni,nunicoriuns Curpui,oiiun IO MoildCom, Inc ,Memorandum Opinion and Order, FCC 98-225, 13 FCC 
R c d  I S O 2 5  ( 1  998) (“Uo,IdCom/MCI Order ”). Lochheed Marlin Corpororion. Comsor Governrnentol Sysrerns. 

L i r  ~ i : ~ e s  o/ I’m IOU! .Sardire,  Lor111 Srariun, Privore Lond Mobile Rodro and Experimenrol Licenses. ond Holder3 
OjIn i[  rnoriunal Seciiun 214 Aurhoi i z n r m i ~ .  Oider and Aulhorlzaiion. File Nos SAT-T/C-20000323-00078 and 
S.4T-ST.i-?OOO0??7-00078. FCC 00-277, I 5  FCC Rcd 22910,22915,y 16 (2000) (“Comsor/Lockheed~rdeer”), 
t-iimruni DA 00.1789. IS  FCC Rcd 22506 ( In i ’ l  Bur 2000). recon denied, FCC 02-197, 17 FCC Rcd 13160 
I ?OCC): and  4ppli(iiiion of G e n e m  Zleciric Chpirol Corporairon and SES Globol S A /or Consenr IO Tronsfer 
fc, i ! lo/  o/Lictn.rey u n ~ . 4 i i l h u ~ i ~ a i i o i i s  f’urwoni I O  Secrion ZJ4jo)  and 310(d) ojrhe Conimunicorrons Acr ond 
iconiinued ) 

LLC: iind h i r i m  Corpo~arruii, ~ p p l i ~  arionsfor TransJer o/Conrrol of Comsat Corporairon and 11s Subsidiaries. 
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propo’ed transfer i s  not likely to tesult in  h a m  to ccimpctition in any relevant market and likely w i l i  yield 
tcingible public nitcrest bcncfits 

37 U‘e find that the instmt c a w  does not pose a threat of a reduction in the number ofpotent ia l  
competitors in the geographic and product markets served by the FCC-Licensed Subsidiaries. Indeed, the 
-2pplic3nts submit that consummation of the proposed transaciion would enable the FCC-Licensed 
S u b ~ i d ~ a r i e s  to continue to compctc i n  the U S dorncstic and international telecommunications markets  
and to pro\ ide tclecommunications sen’ices and facilities. including submarine cable  capacity, IO other 
teleconiniunications caniers  and s e n i c e  providers. i45 C W A  argues that the Applicants have not  
demonstrated a vcrtfiahle public benefii to compctrtion from the continued viability of these 
buhsidiaries However. we  find that the continued operation of the FCC-Licensed Subsidiaries will 
henefit co~npetit ion by pre\’cnting discontinuance o f  s e n w e  and providing consumers  choices among 
providers of ie lecommuni~at ions scn.ices W c  give no weight to ACNl’s  suggestion that, because other 
cntities have expressed an  interest in acquiring Global Crossing’s assets, the FCC Licensed-Subsidianes 
are not in danger of  disappearing 
proposed t rans~ct ion  currently before us and w e  w i l l  not speculate on  u,hat other transactions the court  
might or  might not have approved 

147 The Coii$rinarion O r d e r  of the  bankruptcy c o u n  approved the 

38 Nn anti-cnmpetitive effects \vi11 result from this decision As the Applicants observe, the 
~ ipcra t inp  v~bsidiar ies  and affiliates of ST Tclernedia do  not provide U S interstate services, and thus the 
propnsed transaction would not result in any increase in  concentration of market power in the U.S. 
dornrstic inier~tale  markets.  
(Continued from previous page) 
Pciiiio,i/or Driliiinion Ruling Pur.wani IU SM tion 3/0@)(4) o/ ihe  Cumniunicarions Acr, Order and 
Auilioiiraiian DA 01-2100, I6FCC Rcd 1 7 5 7 5  ( Ini’ l  Bur 6: M 7 B  2001), Supplemenial Order,DA 01-2482, 16 
FCC Rcd  I8878 (Int’l  Bur 6: WTB 2001) 

146 Further. the activities of the FCC-Licensed Subsidiaries and those of the 

See Pciiiion for Declaraiorl, Rulrnp. .rnp,o note 1. a t  21-22. Third Anicndment, supro nole I ,  ai 
Addiiionaliy. ihe Apphcanis ad\ise t h a t  5iahilizing ihe financial srilms ofthe FCC-License Subsidiaries wdl 

145 

6-7 
br hr i i r f ic ia l  i o  dyproximaiely 5000 tinployees See Tlurd Amendment, supra nole 1 ,  at 10 

J P E  C W A  Conirnenis, . r?q i>( i  noie 36 ai 4 see also ACNI Siaienirnt, supra now 39, a i  14-15 

See ACXI Second Supplrmenial Ls:lter, (upla iiole 46, a1 4 

.%e Pciiiion for Drc Id id iury Ruling. .rupia now I ,  ai 22-23, Third Amendmen!, supra nole 1, ai 

,a<, 

, a -  

148 

7 W l i h  icspcci io domestic ielecoimiiunicilii~ns srn’ices. the Cunirmssion separaiely analyzes the impact on 
compctiiion ,n ilic producl inarkel foi local exchange and ehchanpe access sen’ices, and the  produci market for 
i n t e i e x c h a r ~ p  serrices See, e 6, ,A4C/!M/uiIdCo,,i OTdeer, I?  FCC Rcd a i  18040 n 61 Budget Call. Global Crossing 
Bandnqdih Global Ciossing Local Sen ices. GCNAN and Global Crossing Telecommunicaiions (collectively, the 
“Domesilc 214 Sub<idiaries”) pro, ide donirsiic resold and facilities-based local exchange. mnasiaie. and iniersra:e 
tcleconirnun~caiions scrvices on a reiail and wholesale basis in a l l  fify stales and the Distrrct oiColumbia. See 
Seciion 214 Application supra nole I .  ai Exhibit A. see also December 18 Lener. supra nole 10, at 12  Each of 
rhe fiw Domerite 214 Subsidiaries piinldes both init:rsiaie and inrrasiate services, but only Global Crossmg Local 
Sen i c e s  prot,ides local exchange sen  ices which I I  pro\ ides a s  a competiii\’e facilities-based camer In 26 siales 

inlcic~cliangr w w e s  pro! idcd to ( I )  rcrideniial consumers and small businesses (mass rnarkei), and (2) 
mrdiiim-:urd and  larpe husiness cusiomers ( I q e  husiiies, markct) See WurIdCurn/MCl Order, 13 FCC Rcd at 
1&040 Y 24 The .Applicants esiimaie [ha t  the Domernc 2 1 4  Subsidiaries colleciively h a w  a small percentaEe of 
ihr d~mlc~l ic  mass marhe!, on !he ordei of less i h a n  one percent naiionwide See Deccmber 18 Lener, supra note 
10 a i  I ?  
c c i n w t i i i \ e  prowderc o~ieleconmiii i i i~at~ons scnwez to large cnicrprise cusiomers. and provlde sen’ice to over 
( coni inued ) 

D~rciiibcr IS Lenei .  supi’u note I O .  at I ? .  The Commssion further disrinpuishes between domestic lnlerslate 

I n  ihe 1 3 r p  business markc!. the Applicanls slate thai the Domesiic 214 Suhridiaries are mportant 

30 



Federal Cnrntntinirations Commission DA 03-3121 

subsidiaries of ST Telemedia and its affiliates largely do  not overlap in the U S international 
VJcither ST 1.elemedia's s u b s i d i a ~  StarHub. lnc. nor SingTel's subsidiary Singapore Telecom USA, Inc. 
has a s i p f i c a n t  market share on any U S route.'" Moreover, the substdiaries and affiliates of ST 
Telenicdia trutside the United States would not pose a risk o fcompe t t~ ive  h a m  on any U.S. route 
sufficient to wanant denial of the Applications. These subsidlanes and affiliates eithcr d o  no1 control 
bottleneck faciltties and otherwise do not have the abiltty to affect~competitton in the U S. 
tc lec~~nmunica t ions  scrvices market. or. in the case of the U S -Singapore and U S -Indonesia routes, 
their market pou!er u,iIl be conslrained by the Commtssion's dominant canter  regulation ofthe 
lnlemational 2 14 Subs td imes  on these routes.i5i  

39 Our conclusion that the proposed transaction u d l  not impact tn any  s ip i f ican t  way the 
market for international long distance services is furlher supporied by the absence of any ewdence in the 
record to demonsmate that the proposed d ran sac ti on would affect competition adversely in any input 
market that i s  essential for the provision of international services, including the market for international 
ii;in'pon services For purposes of de temining  whether the transaction would affect competition 

(Continued from prc\'ious page) 
450 carriers in  ihe Uniied Slates See id ai 13 In addition, a s  noted, \ w e l e s s  licensees GCNAN and EAN hold 
cornnxin camier microwave licenses used to provide voice and daia scnlces 

1 1 2  

See supro noie 130. 

'49 See Peimon for Drclaraio? Ruling, .supra note I .  at 2 3 .  Third Amendment supra note I ,  at 7. 
I h e  Commission has disnngoished between inicmational service: pro\ ided i o  mass mike1  and larger busmess 
cLisioiners See Woi/o'Cum/MC/ Order. I ?  FCC Rcd at 18095, I22 For the mtemalional telecommunications 
market. rhe Comrmsuon also has e\'aluaied the compeiilrve el fcc iq  on a counin-h*-counm basis, for service 
hrruceri the  United Stales and specific fnreipii cotintries, nhere scn  ice io cach foreipn c o u n m  from the Uruted 
Siares ieprecenis a  parar re geographic markel See Comsar/LorLlrt cd O r t ~ c i  I 5  FCC Rcd a i  2 2 9 1 6 , l  18. 

.Sri Pcriiion for Drclarato- Ruling, supra nole I .  2 1  2.: i \ i ~ i i n p  nciihci 513iHub. Inc nor 150 

Siripporc Tclecom I!SA Inc has a "remotely cognizable maikct shAre o n  an! V 5 inicrnanonal route"), Thad  
Amendment, r u p m  nole I .  ai 7 ( s r a i m f  ilia! SiarHub, Inc has a " \ e n  s n w l l  paniripalion" m ihe U S 
itjrc(inun(iiiicaiionr nidrkei) .See nlro. E g , 2001 I~iionoiional T~lcco,rir,iirniroiion~ Doin Indus t ry  Analysis & 
Ttc lnmlo~y  Dlwslon. U~irelrne Coniprtiiio~i Bureau, Federal Coniniunicaiinns Ccimrrus5ion ( J a n  2003), at Tables 
A I .  A28 (reponing ihai Si3rHub, lnc hllled only 499 046 o f t h e  7: .: hl l l lon  minuics of iniemational message 
tclephone scn,icc billed i n  the Uniied Siaies lor year 2001. or lesq than 0 i IO??o1 \ \ e  noir that Singapore Telecom 
U S 4  Inc '8 section 4? 61(a) filing for yea] 2001. subrmned suhrcoiicni i o  puhlirziion or.7001 Irirernarional 
T~~ieco,,irnunrcorronr Dora, reponed 5 3  631,738 hilled rmnutes iepirxmniip I C < <  ihan 0 29L of ioial U S  hilled 
inirrnarional message trleplione sen'icc minutes 

Sec priiiion for Declaraioy Ruling, >ilpra note I at ? 3 . 2 5  The Global Crossinp subsidianes 
ihat hold iniernational section 214 auihoriry are Budget Call. GC 13anduidlh.  Global Crossinp Government 
Markeis. Global Crossing Holdings USA, GCNAN, Global Crossinf Tclerornmunicaiions. Inicmaiional Optical 
Ycnwrks. L L C and Racal Teleconiinunications Inc (collecti\,ely. the "lnicmaiional 2 14 Subsidiaries"). See 
Sccimn 2 14 Applicaliun, rupro note I ,  a t  2 n I 
conccniing our replalory neanneni of !he lntrmaiional 214 Subsidiaries i o  ihe exlent Ilia1 they are authonzed 10 

serw the U S -Singapore and U S -Indonesia routes 

151 

See also inIra ',\'(, 4 2 - 4 5  of this Order and Authorization, 

See M'orldCum/ilKl Order, I ?  FCCRcd a i  18071. 7 81 (sraitnp iha i  t h e  " C o m s s i o n  157 

dpprtlprralely has irridcd to focus 11s analysis on panicular inputs tn considering comperiiive cffects on 
irii(.r~ialional roules"). . v e  aho Applrcorion ofCTE Corporoiron, 7ransferor. and Re// Ailanrrc Corporairon, 
Ttoin:/eret,, fo~ Conmtr  IO Transfer Cofiirol ofDvmesiic ond l>,rernoi,onol Secrrom 214 orid 31 0 Aurhorrzorrons 
und 4pj11ir-oriun IO finn.y/er Conrr~ol ofu Subrnar i~ ie  Cable Landmp Lrrenre. FCC 00-22 I .  I5 FCC Rcd 14032, 
1421 I .  11 ?95 (2000) ("Bell Ailunrrc/GTE 01n'cr") 
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ad\'ersely in any input market that IS r:seiiiial for the provision of international s e m c e s ,  we  focus 6ur 
analysis  on submarine cahle i ~ ~ l i t ~ e s  Is' Hcrc. w e  analyze both capacit?. owned on cables landing in the 
United Stales and cable Iandinp ttation ownership at the foreigr  end 0fU.S  ~ntemat iona l  service 
routes.i54 

40 First. w i h  respect to capac iv  owned on cables landing In the United Stales, we find that the 
p r o p < e d  rransaction ~ 1 1 1  resull in no appreciable increase in concentration of market power.is5 I In the 
Allaniic Occan and Americas rcgions. ST Telemcdia and its affiliates do not own s i p i f i c a n t  capaclty on 
cables landing in the Llnited Stares. and thus there is no appreciable post-transaction increase in 
L o n ~ ~ n t r a t i ~ n  in eithcr of thoye rcgions I" Similarly, in ihe Pacific Ocean region, we find no risk of 

Sre I~'orldCorn~MC1 Otder, I3  FCC Rcd ai 18072-73,1rn 82-83 (finding submarme cable 153 

capaciry. bul in01 sa~clliie Lapacib. IC he ihc nanspon nicdium that wananied revieu'in that proceedmg) See also 
Ucil  4iianric/GT€ Order, 15 FCCRcd 21 1421 I ,  7 396 (focusmg on submarine cable facilmes) 

K e  noie ihat ST Tclcniedia I S  nni a cable landmg staiion licensee at the U.S end We imd that 
ihcre will he 110 incrrase in conceni~aiion ofpower In the ounershp oicable landing stai ions in the United States. 

154 

The fariliiies opciaird by ihr Submarine Cable Subsidiaries of Global Crossing represent a 
, i p i f i can i  hui no1 mdjori')'. slidre 0 1  cable capac~ry for cables landing m the Uniied Slates The FCC-Licensed 
Subsidiaries ihai hold U S cable Iandmg licenses are GC Pacific Landing, Global Crossing Latin America & 
Carihhcan. GT Landing. GT Landing 11, MAC I.anding, PAC Landing, and PC Landing (collectively, the 
"Submarme Cable Subs~diaries") Stt Siihrndrine Cable Applicaiion. supro nole I ,  a1 2 n.1. Global Crossmg 
Tclccoinmuriicaiions. allhouph iiiinally lisied ~n the Applicalions as a submarine cable landing licensee, 
cobqucnl ly  lias relinquished JIS iii~cresis in ihc Jdpan-U S ("JLJS") cable landing liccnse See Global Crossing 
r~ , l e~~ , , , , , , ~~ i i i~ f l r ions ,  Inr (i)cbro,~in-Posre.~~r~in), File No SCL-MOD-20020522-00057, Public Nolice, Aclions 
Taken Under Cable Landmp License Act. DA 02-2431, 17 FCC Rcd 18389, 18390.91 (lni'l Bur 2002) 
lmodifying the L lS  submarine cable laiiding ]I( ciise io reinove Global Crossing Telecommunica~ions as a 
licciisee) As a zesu11. we w i l l  dlsnus. as nrooi File S o  SCL-Tic-20020822-00070, which seeks io transier connol 
ofClobal Cios:ing's inieresls in ]he n i S  cable landing liccnse IO New GX 

I 5 5  

In the ,411aniic Occan irpion capacin in ihe Ailantic Crossing ("AC-I") and Ailaniic Crossing-2 
("AC-2") cahlcr icpie5enied appimumicl? 20Y0 of capacity available in 2001 on 17 rransallanric cables landmg in 
ihr Llnlied Stales See l ~ ~ r e r ~ ~ n i m ~ o l  Bu,rau Rcporr, 2001 Secnon 43 82 Circuir SIRIUS Dora (re1 Nov.  2002), a1 
34, Tablr 7. available on the Comrmssiun s ;icbsiic a; *->vu i l L  eo\~/ibipd~pf/crmanual hrml (AC-I and AC-2 
cables had 2 6 millioii of the iolal I ?  9 inillion 64 Kbps circuiis in service in the rransallanuc region) ST  
Telcmcdia I affiliaic SingTel IS ai i  o ~ ~ g m a l  capacir)  oviier wilh 2,126 64 Kbps circuiis on ihe Columbus 11, TAT- 
12/13 and TAT- 14 cables, or less ilian 0 02% of 10ia1 riansallannc capacir). for year 2001. not an appreciable posl- 
ransaciion inciease i n  markel concentraiion S E E ,  E g , A!nerican Telephone and Telegraph Company el a / ,  Jainr 
App/icorion/o, Auihu,-i;oiron Undei Seciion 214 " / !he Cu:ninuni<orions Acr of19.74, as Amended, IO Consrrucl, 
Acquire Capacin i n  and Opeiare a High Cniiaciy Digirol Submorine Cable Sysrem Berween ond Among rhe 
L'niied Sioies Mniniond, Merrco, U S  I'irg!,, iAlonds. Spain, lraly ond Porrugal. File NO ITC-93-029, 
hlemorandwn Opinion. Order and Aurhoiization. DA 93-910, 8 FCC Rcd 5263. 5382, Appendix A Schedule E-3 
(Columhus I 1  X C I I O I I  214  auihoii7aiion). .4T&T, er o i ,  Juinr A~ipI i~arronJor Aurhoriiarion Under Serrian 214 of 
rhr Co,nmurircariuns Acr o/ 1934, as nnieniled, 10 Consrrucr. Operare and Acquire Copociry in (1 Hrgh Copociry 
D , ~ I I O I  s u h r i m r ~ ~ e  Cablc hbrwor/i H c , r w e n  rind .4monp the Uniied Stoies Malniond, ihe Unrred Kingdom and 
Frdnce. File N o  lTC~93-062. h4enioianduni Opiiiion. Order and Auihorlzailon, DA 93-89?, 8 FCC Rcd 4810, 
4S16. .Appendix A (CCB 1993) (TAT-J2/13 5eciion 214 auihonzaiion), as updaied by Revised Schedules, WDM 
1 'pdale Pri~glarn (filed Aug 26. 199s and a \  ailahle m File No  1TC-93-062). AT&Ter a i ,  Joinr Applicorion/or a 
1.u ('nw IO Lond find O p e m e  in rhe Uniied Srares a Subrnorrne Cable SrJrem Errending Lieween rhe Unired 
.51oies, D e n n i a ~ k ,  German?;, rhe h'eiherlands, f , o n m  und ihe Unrred Kingdom. File No SCL-LIC-19990303- 
00004. cable Landing License. DA 99-2042 (Ini'l Bur .  re1 Oct 1 .  1999) (TAT-I4 cable landlng license). at 
lconi~nued ) 
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h a m  to competition We therefore disagree with IDT’s contention that the transactton will result ~n 
”consolidation of control of much of the undersea cable capacity in Southeast Asia by dominant c a m e r s  
in that region” and thus “is likely to result in a substantial decrease in competttion and an  opportunity for 
the Applicants to restTict output and raise prtces on certain Southeast Asian r o ~ t e s . ” ” ~  In 2001, capacity 
rn PCLI represented 20 2 percent ofcable  capaciry that was  available on 13 transpacific cables landing in’ 
the United States 15‘ ST Telemedta’s affihate SingTel i s  an ongmal owner of capacity on thee 
transpacific cablcs that land in the Uniied States I” Further, SingTel’s subsidiary SmgTelOptus OMS 

(Continued from previous page) 
Appendix B In !he Americas region in 2001. capacity in the Mid-Ailannc Crossmg (“MAC“), Pan Amcncan 
Crossing (“PAC”). and South American Crossmg (“SAC”) cables represented approxlmaiely 30% of submame 
cable capacity [hat was available on 1 inrra-Americas cables landing m the United States. Seelnrernarional 
Bureuu Reporr, 2001 Secrion 4 3  82 Cirruir Sloiur Dara at 34 (MAC,  PAC, and SAC cables had 967,680 of the 
iota1 3 2 niillion 64 Kbps circuiis in senice m the Amencas region) SmgTel owns 30 64 Kbps circuits on the 
Americas I cable. or approximately 0 0009% of year 2001 total Americas region capacity. See American 
Telephont and Telegraph Cornpan?, er a / ,  Juinr App/icarron/or Aurhorizarion Under Secrion 214 ofthe 
Conirnunicariuns ACI oji934, as Ainended. io Consrrucr, Acquire Capaciy  i n  and Operare a High Capaciry 
Digiral Subniarinr Cable Sysrem Berween and Among rhe Unired Srares Mainland, U S  Virgin Islands. Brazil, 
Trinidad ond Veneiurla. File No 1TC-93-030, Memorandum Opiruon, Order and Authonzation, DA 93-911, 8 
FCC Rcd 5287, 5295, Appendix A Schedule D-3 (CCB 1993) (Americas I section 214 aulhorizaiion) 

, 

See 1DT Pctilion io  Deny Third Amendment, supra note 49, at 18-21 IDT’s contention rests m I S 1  

pan on ihe faulty pienuse ihai Global Crossing “currently controls five undersea cable sysienn in the Pacific 
legion ” Id at 23 A5 noted below, \ee i>(ra 158. GC Pacific Landing, a subsidiary of Global Crossmg. has 
licenses to consmci four small-capaciry Pacific region cables, but the facilitres Ternam unbuilt although the 
Iicemes naiisiened to GC Pacific Landing m I999 See Asia Direct Communicalions. L L C ,  el a / ,  Applrcarion 
ior,+‘uihoriy, Pursuunr I O  rhe Subninrine Cnble Landing License Act. ro Assign Cable Landing Licenses and IO 

T,on.v/cr Cojiirol ojrhe Enrip Hoidiing Such Licenses. 14 FCC Rcd 11316, DA 99-1325 (lnt’l Bur. 1999). A 
5ccond. nujority-ov.ned indirect zubsidian of Global Crossing, PC Landmg, own5 the U S .  end of the PC-I cable 
linking ihe Fniied Siaies and Japan As iioied, see supra note 63. consummation ofthe PC Landing bankruptcy 
itoiganizarion 1s e\peclrd to divest the Applcants of any interest in PC-I. 

.kc  Inieinorionai Bureau Reyorr, 2001 Secrion 43 82 Circuil Srarus Dara, supra noie 156, at 35 
(PC- I cable had 967 680 of the iota1 4 8 nullion 64 Kbps circuiis in service in the transpacific region). IDT arpues 
ihai  capaciiy in lour unbuilt nanspacific cables licensed 10 GC Pacific Landmg musi he mcluded m the 
Comrmssion’b analysis  of Pacific Ocean region capacity See IDT Reply to Third Amendment, supra note 5 6 ,  ai 

I5 
~ c ~ i o n  derives a significantly lowrr capacity percrniage, for year 2001 and later, for the Submarine Cable 
Subvdiaries Aggicgale nanspacific rubmarine cable capacity licensed IO ihe Global Crossing subsidianes, 
1,icluding the four unbuill cables, rcprcsenis less ihan 10% of the capacity on transpacific cables licensed 10 land in 

!he Uniied Siaies (Asia Direci, Guam Telecom. Hawaii Express and Orient Express cables are authorued ai IO 
cjbps each w i h  a n  aggregate capacity of483.640 64 Kbps cifcuiis, wtuch, along with the PC-I capaciry, equals 
less ihan  1 5 mllion of I5  4 mllion licensed circuiis. includmg circuits licensed on the FlagPacific-l,36@acific, 
and Tycom Pacific cdhles that also u’cre not yet operational m 2001). See lnrernarional Bureau Report, 2001 
Sccrion 43 82 Circurr Srarus Dura. supra noie 156, ai  37 Th is  suggests that additional capacity, provided by 
several suppliers. wll mliigaie agamsi an ~iiciease in cnncentration and prevent any anti-competitive effects m the 
r6cIfic Ocean region market 

156 

Contrary io  IDT‘s assenion an 3nalysis of Iicrnsed. as opposed io operanonal. capacity in the Pacific Ocean 

I !9 SingTel ouns capacity on 1-PC-5. a common carrier cable landlng In the contnental United 
Stales. Haxvaii, Guan?  and Japan, see ninet ican Trlryhone flnd Teiegruph Company, e r a / . .  Jornr Applicailon/or 
luihorirnriun i‘nder Srci ion 214 o/ i i i r  Cumniunicoi~ons Acr 0/1934, os Amended, io Consrmcr, Acquire 
Ccpucrn in and Operare a High Cnpaoy DigiraI Submarine Cable h’erwork Berween and Among rhe Unired 
Sroies b‘niniand, rhe Srure ojHawaii ,  [he Irland o j C u o m  and Japan, File No. ITC-92- 119, Memorandum 
Ojiinion. Oidei and Aulhorizaiion DA 92-1 5 5 9 .  7 FCC Rcd 7758, 7765. Appendix 2 Schedule C (CCB 1992) 
iconiinued ) 
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capm')' on Southern Cross. il cnnimon carrier cable heween the United States and Australia, New 
Zealand and FIJI We find that the approhimately 5.5 percent increase in the concentration rat10 
resulting from the proposed transaction for transpacific cables landing in the l ln i ted  States, is not l ~ k e l y '  
to have anti-competitive effects i n  the p~ovision of U S in~ernational services. 

I60 

1 6 1  

41 Second. n i i h  respect to cable landing stations a t  the foreign end o f U  S routes, the 
Applicants advise that all of Global Crowng 's  cable landing staiion substdiaries have  substanttally less 
than a 50 percent share of the  cable l a n d i n g  station market in their respective countries and do not control 
Ihonleneck faciltties 
donicstic and international le lccn~nmunica t ion~ scnices .  OWIS three of the four cable landing stations, 
and therefore also 15 dominant in that input market 16' In Indonesia, ST Telemedia-controlled subsidiary 
Indosal. the dominant teleconmunications provider. and i t s  subsidiary PT Satelit Palapa Indonesia have 

(Continued from previous page) 
(TPC~S vclion 214 a i i~hor i ra~ion)  as updaied in'lPC-5 
G-4 (rnrmorandum and anaclunmis fiorn J rric Stein. TPC-5 M C  Coordinator, filed Aup 5, 1998 and available  TI 

File N o  ITC-92-179), China-U S . a priwie cable landing in the continental United Stales, Guam, Chma, Taiwan, 
Japan. and Soulh Korea, see AT&Tei 01 ,  Joinr Applrcorion,~or a License IO Land and Operare in rhe UniredSrarer 
~i Diprial Sulmairne Cable S?srem Eriending Berween rhe Un,red Srares. China. Taiwan. Japan, Sourh Korea. and 
G~rarn. Filc No SCL-98-002, DA 98~171 I. I ?  FCC Rcd 16232 (Ini'l Bur 1998) (China-U S cable landmg 
Iiccn<e) and China-US Cable Network Amendatory Agreemenl No 1 io ihe Consmclion and hlainlenance 
,4gircnmi,  a i  Schcdule C (availahlc in Filc No SCL-9&002), and NUS a private cable beween !he United States 
and Japan. see AT&T Corp ci a / ,  Joinr App/pi'cor,on/or a Licensc ro Lond and Opcrare a Submarine Cable 
.Vcn*o,k Bcrwrim rhe L'i~irrdSiare.~ n i d J n ] m i ,  File No SCL-LIC- 1908 I 117-00025 Cable Landing License, FCC 
99.167, 14 FCC Rcd 13066, 13086. Appendix H Schedule 13 (I!l!l9\(IL'S cable landin: license) SingTel's 
ounersliip capacity. as  described i n  the applicalmir lor ihc ituee cables appioxim3trs 66 464 64 Kbps ctrcuits 
(4,980 circuits on TPC-5, 56.914 C I T C U I I S  on China-U S and 6,570 ciicuils on NS), lkhich represenls 1.43% of 
i3pac11y on tranzpacific cables landing in the Uniled Stairs in 2001 166 4 f 4  oT4.787.?70 ciicuiis) See 
/n ie ,nor~unol  Bureau Reporr, ZOO/ Srrrion 4 1  82 Circuir Srarus Daio. \ups note 156 ai  35 

In Singapore. ST Telemedia 's  affiliate StngTel, the dominant  provlder of 

Revised Schedules Elfecri\,e 1 June  1998, Schpdule 

SinpTclOprus. an A u s r r a l i a ~  .uh'idiary of  SinpTel thai  docs noi p n ~ w s ~  maiket power in 
~ u q n ~ l i a  o\ms 39 99% oiSouihem Cros: w e i  link capacity. or 193 4 8 s  circuiis in 2001. icpiesentinp 4% of 
tinnrpac~fic capacity in year 2001 (193 48s  ol4.787.370 circuits) Srr r l :  h fFS  lnrcrnariunal, I n c ,  MFS 
Glohtner, l n c  ond  Poci,fic CofrIogf Limircd. Appl,<oi im(or Modificoiion ofLi t - rn>i '  1 0  Lond  and Operate in rhe 
1'11iiedSiarex a Subrnuiine Cable Sj3rem Er icn i i inp Among rhr Lndivd.5rnrrv and Au.!i,aIio and hrw Zealand, 
h~odificationolCahleLandtne license DA 99-1713. 14 FCCRcd 13912. 17917.74 ( In t ' l  Bur 1999),seeolso 
/nre,,,aiional Bureau Reporr, 2001 Sectrun 43 62 Cii~cui i  Sraruv Dain. .vupra note 156 at 35 IDT refers to seven 
other Pacific Occan region cables. iioiie of wlilch lands in the I!nited Si3tes See IDT I'riiiion Io Deny Third 
Arnmdmenl. supra nole 49. a1 AIldc~ilnenl A 

, b o  

Anribuling i o  ST Trlcmedia. rolcly hi ihe purpose olihis analysis tlic capacily held by SingTel Ib i  

and SinpTel Optus for year 2001, or 261,952 circuits, . y g v  Jupro noles 159.60, and adding ihai capaciry to PC-1's 
967 680 CITCUII: usould result 1 ~ 1  a combined post-nansaction ownership. by SmgTel and Neu' GX. of 
appioxinialely 2S 7% oloperaiional nanspacific cahle capacity lor year 2001 (1.22Y,632 of 4,7Si,370 ciicuits). 
This i s  noi an appreciable incrrase over the 20 2% oloperational capacily repicsenled by PC-I 
lioied ~ t ~ . r i i p , n  note 1 5 8  \uh5ianiial addiiional capacin thai has come on line since 2001, piovrdrd by several 
. qy l i e rs .  mitipates against any markei cnncentTaiion from the proposed Ransaction 

Moreover, as 

161 
See December 18 1-enei i u p i u  noie I O .  a t  I 1  Each ofthese cable landing  s ianon provtders IS 

locaied ~n a U'TO Member country See ~d 

SPe id a1 1 1  I ti 
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markel po\\'er in the cable landing %ition input market.'@ As we discuss further below, the Applicants 
h a w  a&Teed io accept dominani treatment o f the  Iniemaiional 214 Subsidiaries on the U.S -Singapore and 
U S -Indonesia routes W e  find thai. wiih the dominant carrier safeguards we impose in this Order and 
.4uthoriza1ion. the proposed liansaciion \vi11 not affect compettiion adversely in  any  input market that is 
ezsenttal for the provision of intcrnalional services. including !he input market for international transport 
services I 66 

E. Doniinaiit Carrier Safegiiards 

42  As pan of our public intcrcsl analysts under section 214(a) of the Act, we  also consider 
\\ hether. upon c ~ n ~ u i n n i a i t n n  of ihe  proposed transfers of control, the miemattonal section 214 
authorizaiion holders \v t l l  become affiliated with a f o r e i p  carrier that has market power on the foreign 
cnd of a U S intemalional route ihat the iniernational section 214 authorizaiion holders have  authority t o  
x r v e  pu rwan t  io the tniemaiional seciion 214 auihorizattons that will be t~ansferred. '~ '  In addition, 
under seciion 1 767(a)(8) and (a)( I I )  of ihe Commission 's  rules, a submarine cable l icensee that 
proposes to transfer conrrol of an inieresl i t i  a submarine cable landmg license F a n t e d  pursuant to the 
Cable Landing ILtccnse Act and Executive Order  IO530 is required lo disclose if i t  will become affiliated 
with a f m i p  carrier as a result of the tiansfcr ofcontrol.168 Under rules adopted in the Foreign 
Pariicipoiio,i Order. the Commission classifies a U S carner  as "dominant" on a particular route if it  IS ,  

or IS affiliaicd \with. a f r i r e i p  caruer tha t  has market power on ihe f o r e i p  end of that  route.169 With 

I 6 4  Sei. Januaq, 30 Lener. s i i p a  note 32,  a1 2, see also Firs1 Amendment. supra note 1, at 2 
Apphc3nir a l w  stale iliai C2C (Hung Kong) Lmuted. a company owned 59 5 %  by SingTel, conmols one ofseveral 
cable landing siatinns in Honf Kong hui. heiausc dicre are several other providers of cable landing stations in 

Hong Kong C?C ( H o n p  Koiig) Limiied does not have market power in Ihe provision ofcable landing slations m 
Hong Konf Set December 1 S Lener. Jupro nole I O ,  ai 1 I 

Ih: Src Section 214 Applicaiion, ~ u p m  nole I ,  at 19, Petinon for Declarator)'Rulmg, supra note I ,  
at 2 4 ,  Decrinhrr 1 8  Lcner. rupra note I O ,  a i  n 17. Firs1 Amendment, Jupia note 1. at 4 

Additintially n e  f ind  no mcrii in IDT's argument that we rnusi consider the transier ofthe assets 
of Glohal V a r i r i e  Sylems. ].id ail uriiegulaied Global Crossing subsidiary thal plans and installs submarme cables, 
as a "IICU a n d  subsiantial \ r r i i c a l  r i d ' '  in  c>ur analysis of this t~ansaciion See IDT Pettiion to Deny Third 
Aiiieridmcnl >ilp,o note 49. at 32-34  4 s  Applicanis slaie, IDT has failed I O  explam how the uansfer oithese 
ult tegulaied assets nniild affect compeiition in the U S telecornmunica~ions market See Global Crosstng 
Oppositton io I ' r t i i i c ins to I k n y  Third Ameiidincni. s u p o  note 52, ai 8 n 27 

I60 

4 7  L ' S  C 5 214(a) 16; 

i 6 1  35 C F R $ 6  I 767(6)(8), ( a ) ( ]  1). see also 47 U S C $ 9  34-39, Exec Order No 10530, 5 5(a), 
,rpilnied as a~ncndmdrn 3 U S C 6 301 

ZPP r o , e i p  Porilripatmn Order, 12  FCC Rcd ai 2?987,$1 215,  23991-99,m 221-39 A carrier I69 

classified as dormnant on a panicular I! S intemdlional route due to an  affiliation wilh a foreign carrier that has 
iiidrkei power on the foreign cnd o f ih r  route i s  subject to specific inleinational domtnant carrier safeguards sel 
h n h  In scc i ion  h? 10 of die rules See 47 C F R 9 63 lO(c), (e) These safepards  are designed IO address the 
possihilig thal a roretpn carrier with conrrol mer  faci l i l tes or sewices ihai are essential inputs Tor the provision or 
U S iiiicmalinnal s e n  ices could discrirmnate againsi rivals of its U S affillates ( I  e ,  venical harms) In h e  
Fofr'ipn P i i i i i ~ i p o i i o n  Order ihe Coniiiuswx concluded thai ihese safepuards, in conjunciion -7th penerally 
applirdhlr ~nirniatioiial safegiiardi air  sufficient to proiecl agamit venical h a m  hy camiers born WTO Member 
i nunines in irkially all circumiances In  ihe rxcrpitonal case where a n  application poses a v e y  high rtsk to 
c i~n~pei i i in i i  in ihe U S market -- where Ihe siJiidJrd safeguards and additional conditions would be ineffccrlve -. 
(coiiimued I 
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iespcct to 5ubinarine cable licensees. the Commission similarly applies competitive safeguards to a 
licensee (hat is, or is affiliaied with. a carrier with market power in forelpi input markets that could result 
in harm io competition in the U S market ”’ 

, 43 The  Applicants stale that neither Global Crossing nor N e w  GX has received authonty under  
seriion 214 o f t h e  Act.”’ The  Applicants certify that neither the Applicants, the International 214 
Subsidiaries. nor the Submarine Cable Subsidianes are foreign carriers within the meaning of sections 
63 O7(d) o f t h e  Conimission‘s rules.”2 The Applicants advise that Global Crossing, the In~emat iona l  214 
Subsidiaries. and the Submarine Cable Subsidiaries currently are affiliated with foreign Earners in the 
follou ing countries. Argentina. Belgium. Brazil, Canada, Chile, Denmark,  France,  Germany, Ireland, 
Italy. h4exico. The Netherlands, Norway, Panama, Peru, Spain,  Sweden, Switzerland, the United 
Kingdom. Uruguay and Vmezuela.”’ The Applicants further state that ST Telemedia is not  a foreign 
c a n e r  hut has operating subsidiaries or  affiliates that are foreign carriers. As a result of the proposed 
transaction, Applicanls advise thal the lnlerna1ional214 Subsidiaries and Submarine Cable Subsidianes 
wil l  acquire new affiliations with foreign carriers. The  proposed investment b y  ST Telemedia would 
rcsult in fo re ip  c m i e r  affiliations In the following counh-ies: Australia. Hone  Kong, India, Indonesia, 
lapan. Korea. Malaysia, Mauritius. Philippines. Singapore, Sn Lanka,  Taiwan and the United 
Kingdom 

(Conrrnued from prei’ious p a p )  
the Commrssion reserves the right lo dcny the application See Foreign Porrrciporion Order, 12 FCC Rcd at 
??917-14,1, 51 In  c i r rum~ances where a n  affiliated foreign carrier possesses market power in a non-WTO 
I\lcrnber c o u n m  ihe Ciimrmssion applies the ECO iesl, see supro 7 22, as pan of its publlc interest lnqulry under 
? T C I I O ~  2 ] 4 ( a )  Ser Foreign Pariiczpaiion Order, 12 FCC Rcd at 23944.1 124. 

Sce Subniarrne Cable Repon and Order, 16 FCC Rcd at 22180, 25 Relevant foreign carrier 
,ilpui , i ~ . ~ r k e i s  include ihose lacililies or sen ices  necessary lor the landing, connecrion, or operation ofsubmarme 
czbles 
C ~ I ~ C I I I I V ~  s a f e p a r d s  should he sufficienl in all bui the mosi cxcepiional o f c u c m l a n c e s  to detect and deter any 
d r i ~ i - c o n p e ~ i ~ i v e  behavior dswcialed with markci pou’er in WTO Member nlarkets where U S  -licensed cable 
s!sicm‘ land and oprraie See i d ,  > r e  olso id a! 22174,7 1 2 ,  n 32 (noting that, pursuanl to the Foreign 
/’orrici,wrmn O d e r ,  12 FCC Rcd al 23944.46, 77 124-130, an  applicant proposmg to acquire an inleresl in a U S .  
cable Iai&ng Iiccns? ihai is affiliated w t h  a foreign carrier that possesses market power in a non-WTO destina~ion 
markel olthe cable is iequired to nieei the ECO test as a prerequisile lo grant ofthe cable landing license 
application) 

i i n  

Set id ai 22 180, V23 In the Submarine Cohle Reparr and Order, the C o m s s i o n  found that these 

Sec Seclion 214 Appl~al ion ,  supin note 1 ,  a t  5 

Sre id at 7 .  Submarine Cable Application, supro note 1, a t  8. See nix0 4 1  C F.R. 5 1 767(a)(8) 

171 

17: 

(cenjficatlon rncludes an  rniiry thal nuns or controls a cable sialion in any of lhe cable’s destinauon markets); 
Noic  10 5 I 767 (for submarine cablc ~pplicants, !he i e m  “affihaied” and “foreign carrier” are defined as in 

63 09 ex rep i  the i c m  “foreign carrier” shall include any entlry thal owns or controls a cable landing station m a 
foieign market) 

1 l? See Seciion 214 Application, jupra note 1 ,  at 7-8 and Exhlbit C, Submarme Cable Application, 
> u / m  now I .  at 6 .  Thud Amendment, supro note 1. at 8 n.17 and Anachment G (removing Asia Global crossmg’s 
alfiliaies in Honp Kong, Japan, Korea. Singapore. and Taiwan), Lener Irom Jean L Kiddoo and Paul 0 G a p e r ,  
C i ~ u n ~ e l  for Applicants. lo Secreiary, Jederal Communica~ions Comnussion (filed May 22, 2003) (“May 22 
Lrtter”). at Exhibit I Anachment G (Revised) 

I74 .See Section 2 14 Application, .<upra note 1 ,  at 8 and Exhibit C; Submarine Cable Application, 
bu)i:~o noie I .  a1 9 and Exhbii  B. January 30 1.ener. supro now 32. at 1-2, Fust Amendment, supra note I ,  at 3-5 
ICOIIllJiued ) 

36 



Federa l  Coni i i iun ic~t iuns  Commiss ion  DA 03-3121 

44. The Applicants cenify that they seek authority for the lntemational 214 Subsidianes io 
cnntinue to provide international telecommunications s e n i c e s  to all of the countries in which they have 
foreign carrier affiliates or with w111c11 they will have foreign carrier affiliates a s  a result o f t h e  proposed 
mansaction. Similarly, New GX ccnifies that i t  seeks authoriiy for the Submarine Cable Subsidianes 
to coniinue to provide intcmalional ielecommunications sewices  t o  all o f t h e  countries in which they 
cunenrly have f o r e i p  carrier affiliaies or w t h  which they will have  foreign camer affihates following 
con~ummat ion  of thc proposed tansacl ion 17b  The Applicants adwse  that each country is a WTO 
Member 1 7 7  The Applicants $talc that. following the consummation of the proposed transaction, the 
International 214 Suhsidiarie$ and Submarine Cable Subsidiaries would qualify for a presumption of , 

non-dominance under section 63 10(a)(3) of the Commission's rules  with respect lo the prowsion of 
s e ~ i c s  on all authorized r o u e s  except the U.S -Singapore and U.S -Indonesia routes, because thelr 
affiliates would lack 50 percent market share in the international transpon and the local access markets 
on the f o r e i p  ends o f these  routes.176 Ai the same time, the Applicants advise that, upon consummation 
ofthc proposed transaction, Ihe In tema~ional  214 Subsidianes and Submarine Cable Subsidianes would 
hecome affiliated with SingTel, a foreign c a m e r  in Singapore, and with Indosat, a foreign c a m e r  in 
Indonesia. With respect to ihe U S -Singapore and U S.-Indonesia routes, New GX agrees to have the 
Internalional 214 Subsidiaries classified as  dominant pursuant to section 63.10 of the Commission's 
rules. and to file quanerly traffic repons  pursuant t o  section 43 61(c) of the Commission's rules.i80 
(Coniinued from prc\'ious page) 
(including Indonesia lollowing ST Tclrrnrdia's acquisition, ihrough i t s  subsidiary Indonesia Communications 
Limired. ora  41 94% controlling slake in Indosat), Third Amendment, supra note I ,  at 8 n.17 and Anachment G 
(removing arfiliaiions of Huichison Te~econlmunicarions Ltd ); May 22 Lener, supra note 173. at  Exhibit 1 
Anaihrnenl  G (Revised) (adding Philippines) 

I75 

I 7 9  

See Seciion 214 Applicaiion, supra note I ,  a1 8, First Amendment, supro note I ,  a1 3-4; Third 115 

~ i w n d m e n r ,  suprn note I ,  at Arlachment G May 22 Lener, supra note 173, a1 Attachment G (Revised) 

Sec Submarine Cable Applicalion, supra note I, a1 9, First Arnendmenl, supra note I ,  at 5 ,  Third 170 

Amciidmeni, ~ u p i o  note I .  at Anachmenl G ,  May 22 Lener, supra note 173, a t  Anachmenl G (Re\xed). 

Src Seciion 214 Applicailon. supra noie 1, ai 9, Submarine Cable Application, supro note 1, a1 I i i  

9 I ~ m ~ a i y  70 Ixner .  mpro nole 32. at I - ?  Firs! Amendment, supro note I ,  at 4 (advismg that Indonesia is a WTO 
blcrnher). May 22 Lrner, .supra note 173. a i  Exhibit 1 (advismg that Phlippines IS a WTO Member) 

See Seciion 214 Applicaiion. supra now I .  at 9. Submarine Cable Application, supra nole I .  at 
I O .  Dcccrnbrr I8  Lener. supra note 10. ai  I O -  1 1 .  ldnuary 30 Lener, bupra note 32, at 2, First Amendment, supra 
iioie I .  ai 3.5, May 22 Lrlter, supra note 173 a i  I (new arfiliales of ST Telemedia, including Philippines affiliate 
Globe Telecom Inc . are  non-dormnanl prouiders) See olso 47 C.F R 5 63 lO(a)(3) 

11: 

See Seciion 214 Applicaiion. supra note 1, ai 9, Submarine Cable Application, supro note I ,  at I 7 9  

I O ,  December 18 Lener. supra nme 10, at I I January 20 Lener, supro note 32, at 2, Fust Amendmenr, supro nute 
I ,  ai 3.5, May 22 Lener,supra note 173, at 1 

Sw Seciion 214 Applicalion. Aupra note 1, at 9. lanuary 30 Lener. supra note 32, at 2. First 
.4mendmcnl, s u p o  now I ,  ai  4,  Third Arnendnicnt, supra note 1, at 7-8. See also 4 1  C F.R 5 43 61(c). ACNl 
zugfc:ls (hat "[he doniinant position of applicanis in the markets d J e o p a r d i z e  cornpelition " See Am 
Slairnrnl. supfa note 29, at 16-17 1DT assens that ST Telernedia's affiliate SinpTel rmght coordinate wh ST 
Tclrrncdia and New GX' 10 mainiain high icmiiiialion ra ies  for Singapore and Indonesia See IDT Petition to Deny 
Third 4mrndmen1, !upro note 49, a i  26 In ihe Faieelgn Parriciporron Order the Comrmssion calehlly considered 
ilir abilit! and  inccnlive o f a  foreign affi l iale uith markc! power to discrinilnate against rivals ofi ts U S  afiliales, 
;md adripled specific iniernational donunant carrier safeguards designed io address the possibility that a f o r e i p  
carrier ~ v ~ i h  con!rol over ess~niiaI inpiiis foi ihe pro\~zion o f U  S iniemaiional senzices would discrimnaie against 
icon~inued j 
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Further. New GX agrees to have the Submarine Cable Subsidiaries accept and abide b y  the reponing 
ieqtiirements set out in section 1 i67(1) oCthe Commission's rules 
apply only to licensees affiliated w i t h  c a i ~ i e r s  with market power in a cable's destination market None 
of the  tables c o w e d  by the submarine cable licenses at issue in  this docket lands in Singapore or 
Indonesia. the only  two markets \vhere the Submarine Cable Gubsidiaries will  become affiliated with a 
carrier ha\'ing market power.  Thus h c c a u w  there is no basis in the record to impose special saieguards 
in !his case the Subnianne Cable Suhsidieries need not file the reports required by section 1.767(1). 

These reporting requirements 

45 Wc find that the Smion  214 Application and Cable Landin& Application, seelung lo transfer 
c n i i t i o l  of international section 2 14 auihorizations and interests in submarine cable licensees to New GX, 
are consis~ent with Commission policies on f o r e i p  carrier cntry adopted in the Foreign Participation 
Order The dominant carrier safeguards in section 63 1 O(c) will protect suff ic~ent ly  against any potential 
harnis to U S customers on the two routes where the International 214 Subsidiaries will become 
affiliaied with f o r e i p  carriers that possrss market power Accordingly, and taking into account our 
findinps below with respect lo icsues raised by the Executive Branch, we conclude that the proposed 
tiansfers of control of the intern~iional seciion 2 14 authorizations and submarine cable landing licenses 
from Global Crossing to New GX are consistent with our f o r e i p  carrier affiliation rules. 

F. Y'ational Security. La\! Enfur rcn icn t ,  Fore ign  Policy a n d  T r a d e  Policy C o n c e r n s  

46 V'hen analyzing a tnnsfer  of control or assignment application i n  which foreign investment 
15 an issue. we also consider any  national security, l a w  enforcement, f o r e i p  policy, or trade policy 
concerns rniscd by the Executive Rrdnch Is' In their .Applicaiions. ihe Applicants stated that there were 
riational sccurir).. lau, enforcement and public h a f e y  issues that Executive Branch agencies wanted to 
rei'iew and rcqucsied ihat Commission aciion he deferred until  "all issues identified by the Executive 
Branch have or have not resolved" and appropriate action" is requesied I t '  In addition. as  noted, on 
October 21. 2002. the DOUFBI filed the DOJ.'FBI Motion requesiing that thc Commission defer 
dizpociti\e action on the Applications unt i l  the Executive Branch had notified the Commission that the 
naiional 5rcurih'. lau'  enforcement. and pilblic safer). issues under rc\ IC\ \  by ihc Executive Branch 
Jpencies had  or had not heen resolved The DOJ!I33I now adviscs that ihc Execuiive Branch agencies 
lia\'e no ohjeclion to grant o f the  Applicaiirms pro\ ided thai  the Commivion conditions the grant on 
compliancc with the terms o f a n  akTeerncni hetwccn the Dcplinmcni 0 1  Jusiice. Federal Bureau of 
Inwci~pat ion.  Depamnent ofDefense and Departmcni of Homeland Sccurin,. on one hand. and Global 
Crossing. New GX and ST Telcmedia. on ihe other  ("the Nen, G X / E ~ ~ c u i ~ v c  Branch Agreement"). 
Specifically on September 26. 2003. ihe IIOJ/FBI filed. wi th  the cnncunencc o f t h e  Department of 
Defense and Dcparirncnt of Homeland Sccuriry, a Petition to Adopt Conditions to Authorizations and 

(Coniinued iron? previous page) 
n \ , a I s  o f i t s  U S affiliales See s u p 0  note 169 We find Ilia1 [lie remedy prcscritrd by ihc Comrmssion's Foreign 
Porricrpoiion Order, That of employing donunan1 carrier safeguards on rnuicz u l~c rc  3 camcr's affiliale at  the 
fc,rrlgm end d i h e  rnuie holds markel pcwer, resokes ihe slated concerns of ACh'I 2nd IDT 

Srr Suhmrine Cable Applicalion. ruprn nole I .  ai 10 Pelillon lor Declarator? Ruling, supra 
1 1 0 w  1 .  31 24. Drcernher 18 Lener, .supra noie 10. a i  I I n 17, Firs Amendment. Jupro iiole I ,  at 3 n.2. See also 47 
C F R S I 767(1) (rPponIng requiirmenis applicable 10 Iicenvx-s aililialed w i h  3 car r r r  w l h  nmrkei power m a 
c3ble s U'TO destination market) 

18: %e Fmcfgn Pflrrrcipariun 0 ,der .  12 FCCRcd a i  2?918, 11 19 

See PPnlion for Drclaraior?. Ruling, Fiiptn noie 1 .  a l  20 See a k o  ii+o noie 184 I FI 
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Liccnses (“Petition to Adopt Conditions”) that anaches the New GXiExecutlve Branch Agreement.ia4 
The Neu# GX’Exccuttve Branch A_mecnient I S  intended to ensure that the Department of Justice, Federal 
Rureau of h e r l i p t i o n .  Depanmenl  of Defense and Depamnent  ofHomeland  Secunty and other entities 
with rcsponsihilir!, for enforctnf the law.  protecting the national securtty and preserving public safety can 
proceed in a legal. secure and confidential manner to satisfy these r e s p o n s i b ~ l t t i e s . ~ ~ ’  T h e  DOJiFBl 
iepresenls that the Applicants and ST Telemedia do not object 10 the grant of the petition.i66 

47 Thc Ncw GX/Executi\ae Branch Apreernmt includes, m e r  alia, provisions for tnformation 
storagt.. access 10 facilities anci data security. auditing, reporting and notice. The N e w  GXExecut ive  
Branch Agreement is attached as  Appcndix D to this Order and Authorization. In pan, the New 
G?(!Executtw Utanch Agreement provides that N e w  GX and i t s  subsidiaries will ensure that all 
“domestic communications tnfrastrucrure” will be located in the United States and directed, controlled, 
superv ixd  and managed by a “dumestic communications company ”18’  The N e w  GXExecurive Branch 
.4gircnirnt also requires N e w  GX to maintain a full and complete record of every elecnonic or winen 
conmunical ton - -  rclated to in~erconnection apreements, security procedures and policy, major 
cquiptnent purchaqes. and joint \‘enlure provisions -- by the N e w  GX directors, officers, employees and 
agcnis with the ST Telemedta directors, officers, employees and agents Is’ Further,  i t  requires the 

Pcliiion to Adopi Conditions. 1B Docket No 02-286 (filed Sepi 26, 2003) Thc agreement, I F4  

1,hich ihc pariies cntrred on September 24. 2003 is the result of discussions between Applicants and the 
Exrcuttve Branch tu rrsolvc naitonal securir! and other concerns highlighted in the Pelinon for Declaratory Ruling, 
stc \ u p 0  noic I a i  20 (asking Commission lo defer dispositive aciion on the Applications pending notification 
i h a i  a l l  t:siies raised by the Exccutivt Branch had  or had not been resolved), and by the DOJiFBl Moiion filed on 
Orioher ? I .  2002, .yrc sup,” nole ? S  (seckinp dcfrrral of Comrmssion action for rewew ofnaitonal security, law 
c~ifonciirrni and public safety i w x s ) .  Third Aniendnient. supra iiole I .  a i  I0 (retierating Applicants’ request for 
pompt 
Chief. 1’~Iicy Di\’ision lnicrnationdl R u r e a u .  Federal Communicaiions C o r n s s t o n  io Andrew D. Lipman, lean L 
Klddoo and Paul 0 G a p e r .  Counsel for Applicants (daied Apr 22, 2003) (advising that review ofthe 
Appl t ia i ionc could t i o t  hc finalized by the requeqied dale of April 30. 2003 u,ilhoui receipt ofExecuttve Branch 
n o t l f i c d t ~ i m  wtthdrauing the DOJiFRI Moiion in sufficient iim? to complete this review) (“Policy Diwsion 
Lciter”) The I’etition to .4dopl Condiitons advises ihe C o m s s i o n  [ha t  those Executive Branch agencies “have no 
O ~ J E C I I U I ~  to lhc FCC giaiiting” the .4ppItcaiions “prcwded that the Commission conditions ihe grant”on 
cg,iiipIianrr with Ihr Ker ,  G X E x r c u t i i ~ e  Branch Agiccrnent 

ieu hul 110 disposinve ar i i i in  utiii l afiei DOJIFBI noiificaiion) See also Leher from James L Ball, 

Set. l’eiti~on io Adopt Conditions at 1-2 

i P 5  Src Petition io Adopt Coiidtiions ai  5 See ai70 id at 3 (sialing concern that foreign involvement 
111 t l , t  pro\’txion o f U  S coninmnicaiions musi not he pcnluned io iinpau the ability of the U S government io 
hailsf? 11s ohltpationc io U S ciiizens) 

See ad 

Sec Yew GXIExccuiivr Branch Afrcrrnerlt at Ad 2 “Dornesiic communicalions infrasrmcnue” 
docs not Include. among other things rqiiipnicni dcdicated io the lenmnation of internallonal undersea cables, 
provldcd that such cquipment IS utilized solely io erkcruale the operation of undersea transport nehwrks(s) outside 
ofthe I’niied Stales and in no manner controls land-haced lranspon neru,ork(s) or their associated ~yslcms in the 
llniicd States See !d dt Art 1 1 1  
i oinpnncnl o l Y w  GX or a n y  en i in  over which New GX’ has defacro or dejure control, that provides domestic 
iunui iuntca i iuns  Sw rd at .%i I I O  Domestic communications IS uire communications or elecrronic 
iomrnuntcdilons, ixhrtlier slorrd 01 not. fiom one l! S locallon io another U S loca i i~n  as well a s  the U S ponion 
ofa  vile or clecrronic ionununicalion !hat originales or iemunaies in the United Siaies See zd at A n  I 9 

I l i  

A “domeslic conununicattons company” means a subsidiary or other 

Cre id a i  An 3 3 I hb 
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cr iah l i~hment  o f a  secunty committee o f the  New GX Board, as well as other secunty provisions 
including cstabltshment o f a  visitation policy 

’ 

4s The  nonce  provisions include a rcquirenient that N e w  GX promptly notify the Department of 
Justice. Federal Bureau oflnvestigation, Depanmcnt ofDefen$e  and  Department ofHomeland  Secunty 
o f a n y  foicign entily or individual. other than ST Telemedia, that obtains or likely will obtain a direct or 
indirect ounc r sh ip  interest above ten pcrceni in Yea, GX or a domestic communications company, or 
p i n s  or likely w i l l  gain “control” ofNew GX or a domestic communications company.lgO The N e w  
GXiExecutive Branch A p e m e n !  p r o ~ ~ i e s  for suspension o f t h e  agreement with respect to N e w  GX and 
all  domestic coinmunicalions companies [him days afier receipt from New GX ofno t i ce  and 
documentation reasonably satisfactoq to the Department of Justice, Federal Bureau of Investigation, 
Department of Defense and Department ofHomeland Security that neither ST Telemedia nor any  other 
foreign entity either controls New GX or a domestic communications company or holds, directly or 
indirectly, a ten percent or preater interest in  New GX or a domestic communications company, unless 
these agencies notify New GX within thirty days that the agreement will not be  suspended lo protect U.S. 
nrttional security, law enforcement and public safety concerns. Finally, the New GXExecu t ive  Branch 
Agrcenlenl states that the Attorney General. Secrelary of Defense,  and Secretary of Homeland Secunty  
shall not make any objection to CFIUS or the Prcsidenl concerning STTelemedia’s  investment in N e w  
GX or p n t  o i l h e  applications filed with the Commission in E? Docket No. 02-286, provided that the 
Coinmis:ion conditions p a n t  o f t h e  Applications on compliance, b y  Global Crossing, New GX and ST 
Telemedia with the provisions of the New GXExecu t ive  Branch Agreement.ig’ In conclusion of the 
CFlUS process. on  September 19. 2003. the P res iden~  sent a letter to Congress anaching a classified 
report “on my decision lo lake no action to suspend or prohibit the proposed 61 5 percent investment by 
IS7 Telcmcdia]. a company indirectly owned by the Government  of Singapore. in p e w  GX].”i93 

191 

’’’ See id a1 A n  3 (including provisions, inier alia, on the developmeni and maintenance ofan  
mSormai~on x c o r i y  plan. thc qualificaiions ofihe pimcipal nermork and security officers, general counsel and 
head oShuinan rewirces. and  the establidunent of a securiiy cornnunee of the  New GX Board). Anicles 3.15-3 16 
provide lha i  50% of !lie members of ihe New GX Board nominated by ST Telemedia musi be secunty directors, 
ihai 1s dirrciorr who are U S criuen. have or acquire U S s e c u r i r y  clearances, and saiisfs. the independent 
direcior ~cqu~rrrnen i s  ofihe New York Siock ExchJnpe See id ai An. 3.15-3 16 W i h  30 days of receiving 
nolice ofihe pioposed appoinrmeni of an individiial as a securiy direcior, the D e p a n e n t  of Justice, Federal 
Bureau oSIiiveiiga1ion. D c p a n e n i  of Defense oi Depamnenl of Homeland Security may object 10 the 
d p p i n l m e n i .  iequiring irscis.ron oilhe appoinrnicrii and appoinnnent oianother candidale See rd at An. 3.16 

See id at A n  5 2 See a k a  id at Art 1 3 (which defines “control” to include the power to reach 
crnain decisions ar well as dejacro and d e j u f r  contToI) and at A n  1 5 (definmg defacio and dejure  control) 

j9’ 

See id a t  An. 8 19 

See id at An 7 3. Anicle 1 i. resenes a right io Object i i ,  inler aha, there 1s a malenal Increase 
the autliori~y of a foreign cntiry 10 exercise control of New GX or other maienal change in the cucumianccs 

associaied w i h  ihe proposed nansaclion See id ai Art 1.3 I n  addition, Anicle 1 2 reserves a nght to Object to 
the €rani oiapplications or peltlions ora  domesiic communications company for a license or other authorization 
under Title 11 or 111 of the Communicalions Act See id at Art 1.2 

191 See Lcner from !he Preriden! io Ihe Speaker of h e  House ofRepresentatives and h e  President o i  
ihe Stnare (daird Sepl 19. 200.1). a\dilable on u?\% uliiirhouse gov/neu~s/relcases/2003/09/20030919-4 hrml 
(ns i i ed  Sepl 22, 2003) 
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49 In arsessing the public inierest. we lake into account the record and afford the appropnate 
le\,el of dcfcrcnce lo Executive Branch cxpenise on national security and law enforcement 
ihe Conmission sa t cd  in the Tut-eig~i P u r i i c i p ~ ~ o n  Order, f o r e i p  p a ~ ~ i c i p a t i o n  in the U.S. 
~elecommunicaiinns market ma! implicate significant national security or law enforcement issues 
uiiiquely within the ehpemse  o f t h e  Execuiive Branch IY5 In presuming that an application from a WTO , 
Member applicani does not pose a r i ~ k  of anti-competitive h a m  that would justify denial o f t h e  
npplication. the Commission does not. however, presume that an application poses  no national secunty,  
law’ enforcement. forrikm policy. or trade concerns 
considered thrsc concerns indepcndent of our competition analysis, and, at the request of the DOJIFBI, 
we de fened  action on the Applications IPi The  Executiw Branch, after raising national secunry and law 
cnfoicemrnt concerns. nou has icsoivcd these concerns through the negoliation o f t h e  New 
GXExecu t ive  Branch . 4 ~ ~ e e m e n i  Therefore, on the record before us, we will not  need to consider these 
panicular concerns as ii pan  of our owr  independent analysls of whether grant of the Applications i s  in 
!he public i n~e rcs i  ”’ W e  recognize that separate from our licensing process, N e w  GX has entered into 
the New GX;Executive Branch A p x m e n t .  and that the agreement expressly slates that the Department 
of lustice. Fcderal Buicau o f l n v c s t i ~ a t i o n  Department of Defense. and Depanment  of Homeland 
Security w i l l  not object to p a n !  of the pending Applications, provided that the Commission conditions 
&van[ of  the Applicaiions on compliance wiih the New GX/Executive Branch Agreement.’* The 
txecu i i \ c  Branch has not otherwise commented on this proceeding 

A s  

196 In the context o f t h i s  panicular  proceeding, we 

50 In ~ d d i ~ i o n .  the resolution of the Executive Branch’s concerns regarding nalional secunry 
and l aw enforccment bddresses the concerns stated in the letters from Senator Dayton, Senators Bums 
and I4ollings, and Congressman Weldon that the amended Applications might raise U.S.  national security 
issues ‘w Similarly. E x c c u ~ i v e  Branch r e so lu~ ion  of national security and law enforcement concerns also 

Scc Fotogi i  Parriciyaiioii Order, I2 FCC Rcd at 23919-21,yI 61-66 

SPP I2 FCC Rcd a i  23919, l! 6 2  

Src 12 FCC Kcd a1 ?3920-21,165 

See. E E  , Poi~cy  Dwision Lener, \ ” p a  note 184 (advisinp Apphcanis we would defer final 

I Y 4  

191 

,9,, 

1 9 -  

I C \  ieu u f i h e  Apphcaiions uniil we recriwd E.;ecuii\,e Branch noiification uiihdraa~inp the request to defer 
Conimirsion aciion) SO and ID7 argue  !hat w e  should ohiain public c o m e n l  on ihe Execuiive Branch’s national 
:e iur ic  and  l a m i  cnfurceinenl findings before aclinp on the Appllcallons 
ia~guing for n ru~  180-da) clock oi iiddnional conmmml period), 1DT Peiition IO Deny Third Amendment, supra 
noie 49. ai 31-35 
including a ihiee-ioiind cummcnl  period on ihe Third Amendment See 3upi-n 7\11 9, 1 1 ,  12, and 13 It has not been 
ihe Coimxssion’, pc,licy or praciicc to 5eek public c o m e n l  on !he Execulive Branch’s nauonal security and law 
rnforcemeni delernunalions a n d  S O  a n d  IDT fail 10 provide a compelling reason for doing so in his instance. See 
roo,eign Parric~puiivn Order, 12 FCC Rcd a i  23920,763 ( C o m s s i o n  accords deference to Execuiive Branch on 
ilaiional security), see also Global Crossing Reply IO SO Comments, supfa  note 14, at 3 (“XO fails to ideniify a 
rmglr iransaition In uhich (he Comrmssion has proceeded as XO suggests.”) 

See XO Commenls, supra note 53. at 2 

M’c dibapee We liavc provided lour sets oCpublic commenl periods u1 this proceeding, 

I Y p  
See Foteipn Pariicipaiion Order, 12 FCC Rcd at 2391 9, 7 62 

Sei’ Seu GXExeiuiive Rrmch Agreement ai Anic le  7.1 

. T u  Scn Dn!lon Er Parie 31 I .  Sen Burns a n d  Sen Hollings Ex Parre at 1. Cong Weldon Ex 

I94 

:oo 

I’drir a l  1 
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addrcsse!: ihe argumcnls of ACh-I and IDT that the proposed foreign ouner sh lp  of New GX could ' 
implicate national securiry issues 2 0 '  

5 I Wc note lhai ihe New ( i .Xxecu t ive  Branch Agreement contains cena in  provisions relevant 
io this transaction thal. i fhrondly applied, would have s ip i f iqant  consequences for the 
lelecnmmunic;ilions indusiry 7hese provisions, IT viewed as precedent for other service providers and 
potcniial in\'esiors. would \ \arrant  furthcr inquiry on our pad .  and w e  w i l l  consider any subsequent 
ngrcemenls on a case-by-case hasis Notwithstanding ihese concerns about the broader implications of 
ihe Ycw GXfl3ecutive Hrnnch Agreement. w e  see no reason to modify or  disturb the agreement o f t h e  
lpar~ies on these niatiers Therefore. in accordance w t h  the request of the DOJITBI, in the absence of any 
objcciion from the Applicanis. and p \ e n  ihe discussion above, we  condition our grant ofthe 
Applicaiions on compliance with ihe New GXiExecutive Branch Agreemeni.'o' 

G .  Olhcr l ~ u e s  

I. A C N l  

5 2  ACNl states thai. a s  a rcseller of te lecommunicauons s e n x e s  in the United States and 
sbroad. i t  n o u l d  be adversely impacted by the proposed transaction 
Cro>sing through its subvdiary GC Asndwidth,  IS an ACNl invesior ihat owns all of ACNJ's Series A 

ACNl advises !hat Global 

~~~ 

See ACNl S i~ rc incn i .  .>uplo iioic 39 ai 17-20 ACNl contends ihal the DOJ/FBI Moiion"c1early ><I I 

calls i i i io queiiion i l ie  hhi l in of ihe  Comnizrion i o  rulc favorably on any public inicresi lest under Sections 214(a) 
2nd ? 10(d) of ihr A C I  " Src id a1 1 8  
rccen iiip Eyecuiive Branch findings regarding national security and cnmmeni of inieresied panies on those 
findliigs See 1DT Pcli i ion in  Drny Third Anirndmeni w p o  noie 49. a i  31-35 We agree ihai i t  w a s  correcl10 
drfer 3 c i i o n  In  151s piocccdinp uiii i l  we rrrri\ 'ed E\ccuiive Branch noiiiicaiion We do  not agree ihai ye! another 
round ofpul>lic coinniciiis IS iequired Sir $up?u  iioie 197 

IIIT . r r p c ~  thal  ihe Comrmssmn should no1 approve ihe rransaciion before 

Fiinlicniiore ACNI argues ihai in~iallaiion of a n  oversigh! panel composed of U S cilizens does not 
pircludr ihe Cirmirussion from rrjt.riing ihc iiansfer of connol of ihe cnmmon carrier licenses See ACNl Second 
Supplcnienlal Lener ai  2 cii,ng Crleirrjovz 7clephone Services 1, F C C ,  30 F 3d 1533 ID C Cir 1994) and 
Alowng Phone.! Patiner-.~hip 1' F C C .  998 F ?d 1051 (D C Cir 1993). cerr denied, 5 1  1 U S .  1004. The cited 
cases in\'olvrd pannrrship arranpcmenrr in a proposed licensee ihai !he Commission found 10 \~iolaIe alien 
oaner r l i~p  rrquiieiiirnts o f r ~ c i i o n  ?10(b)(3) of ihe ACI See Cellwave Teeitphone Services, 30 F 3d al 1534-35, 
j.loi.ing Phones Porinenhip. 998 F 2d a! 1055 N o  such r ia ru ion  violaiion exisis here Seesupra note 81 (section 
?IO(b)(3) 15 inapplicable io ihc Applicaiions) 

W e  nnle ihai the !dew (;.WExecuiive Branch Agreement provides firs1 for informal resolulion of 
dny  dispuies See N e w  GXiExecutive Branch Agrermeni at An 4 I 
C;);/E>eculive Branch Afreemeni deicmunes ihai h n h e r  nepoiiaiion \vould be h i l l e s s ,  Anicle 4 I authonzes the 
p a n  io rc'on io  !he icmedies of Anicle 4 2 io cniorce ihe N e w  GXIExecuiiw Branch AfTePment See id Amcle 
4 2 ~ n r l u r l e c  i l ir riphi @ f a  io hririg dciinn for appropriale judicial relief and expressly does not Iiml the right 
of a U S po\cmmenl agency. itiret nl io,  I O  reqiiesi !he C o m s s i o n  IO modify, condition. revoke, cancel or rcnder 
iiiill and !old an!. liccnre. perrml. or mhri d u i l i o r i ~ d i i o n  p a n l e d  or g i w n  by the C o m s s i o n  io a domestic 
corninunicalionr. coiiii'an!.. o r  iequeri ihr Ci~r i imi~r ion IO impose oiher appropriaie sanciion 5uch  as a forfeirure 
Srr id a1 AIl 4 2 

202 

If any ofthe panies lo h e  New 

' 6 ;  See .4CNI Siaicnieni. C L ~ O  no te  39. a i  3 
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con\er t ible  Preferred Stock 204 A C N  <tales that its stockholders' agreement resenys to ACNl  a n g h t  of 
first refusal should GC Bandwdth  reek io sell its interests in ACNl pursuant to a bonajide offer from a 
third p a w .  bul ihat Applicants have failed i o  offer the ACNl shares held by G C  Bandwidth t o  A C N l  205 

ACNI further slaies that ihis is "not a mere contractual dispute," but rather that its slockholder, carner  
5crvice. and security apeemcn i s  with GC Bandwidth constrain ACNl's ability to compete freely in the ' 

inarketplace. "thereby prec~udinp the C o n m i w o n ' s  unqualified finding that the nansfer proposed by 
Global Crossing IS i n  ihc puhlir interest "206  ACNl seeks a Commission ruhng that ACNl's authonzation 
io provide service w l l  no1 be affecied by p a n t  of the Applications, and urges the Commission either to 
dcny ihe Peiition for Declaraiop Ru l ing  or i o  declare that the exercise, b y  Global Crossing or its , 
rticcessors. of"any of the powers and options p a n t e d  Global Crossing in connection with its purchase of 
preferred stock in ACNI. Inc . and transaciions of  this nature with other resellers," is not in the public 
rntcrest 207 

53. Global Crossing replies that A C h l  is using the proceeding in an artempt to exert  pressure 
with respcct to a dispute over unielated contractual agreements, and contends that the Commission is not 
the proper vcnue for A C h l ' s  contractual c1a1rns .~~*  Global Crossing also contends that ACNl 
niischaraciei I L ~ S  the agreerncnts between Ihe parties, because, although ACNl  has  a right of first refusal 
i f  G C  Bandwidth sc31s i ts  holdings in ACNI. the proposed transaction will not result in the sale o f  the 
4CNI shares oumed by GC Bandwidth and therefore will not trigger any right of first r e f ~ s a l . ' ~  Finally, 
Global Crossing agrees that approval o f t h e  proposed transaction will not affeci the authonzation 
previously granted to ACNl  "" 

54. This proceeding is riot ihc pioper forum for ~nierpret ing the commercial conmacts between 
Glohal Crossinp and ACNl 'I1 W e  also clarify. as requested b y  ACNl and supported by Global Crossing, 

See id ai 5 ACNl riaies  ihai  Series A is a \'onng siock thai currently represents 10% of A w l ' s  
\ n i ~ n g  sharcs. Jee id a i  7. and  ihai GC Baiidawlih holds one of nine ACh'l board ofdirecior seats and has the rrghi 
io dcbignaie one of ilucc meinher! ofdn a d i r  cornnunee ofthe board See id ai 7-8 GC Banduidth has the right 
10 L ~ i n \ e n  iis picfcned $haws io roniirion ciock or drbr See id a i  8 A security agreement associated w ~ i h  the 
.loch puichasc dgrcemeni granrs GC Rand\\idih a security inicresi in ihe property of ACNl and i t s  subsidiaries, 
and a cdnier S C ~ I C C  ~ g i e c m e n l  cornnilis ACNl io purchasing capacity from Global Crossing See id The stock 
agiccinenl also ~ I V K S  GC Bandwdih i'e10 power o w r  cenain non-rrl~communicaiions business aciivities. See id 

2114 

See id 

See id ai 5-6. sre nko jd a i  20 (alleging ihal "ihe drsinclinaiion of [Global Crossing] io honor 

20' 

206 

r l l C  r i p h i  of h i  refusal by [ACh'I] may he rcad as a rcfleciion of ihe Applicant's refusal 10 honor or recognize the 
rcnrraci laws ofihe L'niied Slaies") 

Sre rd at 3. 2 1-24. lee also ACNl Ohjeclions io Third Amendment, supra noie 50, at 9-10 207 

(jlgu1ng iha t  Coinnussion should qualify any declaratory ruling i o  prohbii Global Crossing from exercislng any of 
ihe powers or oplions) 

20E Scr. Global Crossing Funlier Reply io ACNI, supro note 47, a i  1-2 

See id a i  2 

See id ai 4 

Srr, " g ,  R t g ~ f 7 1 ~  q / L ' n i w n i n  51 ' / em ojCeorgia I, Carroll, 238 U S 586, 602 (1950) (holding 

209 

210 

211 

l h a i  the  Cwnmlsslon i s  no1 Ik piupcr forum io Iiiigaie connactllal dispuies beiu,een licensees and olhers); in re 
tcoininued ) 
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lhai giant o f t h e  instant Applicaiions does not purport to affect ACNl's international sectlon 214 
a t i t h o r ~ z ~ i i o n . ~ "  In all other lespecls. w e  den! the relief ACNl requests. In this regard,  w e  deny ACNl's 
wgfcsi ion ihat We inquire furlher into the proceedings conducted by the U S b a n h p t c y  court and 
CFIUS. as well as the allernniivc sugfcstion that we dismiss the Applications far fallure IO meet sectlon 
I 65 or 1.747 of the Commission s mules 'I' U7e find without merit ACN's arguments againsr the First 
#\mcndment filed by thc Applicants ' I4 Further. we find without men1 ACNl's arpument that the Second 
Aincndinent filed by Applicanis. no\\ moot. w a s  a major amendment requiring additional notice and 
comment 2 1 5  Addiiionally. we find no nierit in ACNl's argument that Applicants are In violation of the 

(Coniiiiued from previous page) 
Appl i~o i ions  o j A r e o b o  Radio Cuipoiauon. Mcniorandum Opimon and Order, 101 F C C 2d 545, 5 4 8 , l  8 (1985) 
(because !he Commission does no1 posxss Ihc resourccs. cxpenise or Jurisdicilon to adjudicate breach of contract 
quesnons fully. the Conmission normlly dclers i o  judicial decisions regardme the intrrprclation of conuacts). 
The record hcfore us sugfesls thai ihe issucs Am'] raises in faci are disputes over privaie conuacmal rights 

' 

n tu'o panies ihai  d o  not give  rise in niore general public inierest concerns under the Act. 

See ACN Commrinicoiron Srwrces, h c  , Inre,norionol Teiecomniunrcorions Cerrrficore, File No. 
ITC-?14-200~0201-00052. Public Notice Iniemaunnal Aurhorizalions Framed, Repod No TEL-00194, DA 00- 
483. 15 FCC Rcd 4659, 4660 (lnl'l Qui 2000) (ACNI's iii~emauonal secuon 214 authorualion). We do not grant 
ACNI'S requcsr Thai we broaden our clarific3iion i o  include "any simlarly siruaied carriers' cenificales,"see A C N l  
Siaiemenl. Aupra nole 39, a i  3 and ACNl Objeclions i o  Third Amendment, supra nole 50, a1 9-10. as the record 
does 1101 includc information about on? such addiiional carriers, nor do w e  reach the queslion of ujhether any such 
carriers dre "rsiopped on ihe meriis in rrbprci of any furure transfer oSiheir  cenificaies," see i d ,  for the'same 
icason 

11: 

"' See ACNl I-ener. s u p o  "ole 46.  at 1-2, 7,  47  C F R $ 5  I 65 (requir i i i f  llpplicanls io  furnish 
addlilonal or conecied inforniaiion in a iinicly fashion). 1 747 (disal louin~ ~nconsislcnl or conflicring 
app]~cai~ons), 3ee also Global Crossing Reply io ACYl Lener Jupra noie 4 6  a i  I ("Applicanls reaffirm that here 
h a w  heen no material changes 1 0  ihe inforniaiion pin\,ided i n  h e  Applicaiion chcepl as pic\'iously disclosed by 
Applicants ") 

2 1 4  ACNI s e e m  to consirue i h c  Firs1 Amcndment. in \oI \  ing Ihc Suhmarine Cable Apphcarion and 
Srcilon 214 Apphcallon. as soirnrhou' dlso in\'olvinp Tiilc 111 qucslions Src. 4 n l  r u n h e r  Comments, supra nole 
46,  a i  9-10, 12.15 ACNl a l w  s r c m  io suggcsi ihai. nierrly hecause ihe Commi:,inn 5ought funher information 
fiom .qpplicanis in a srries oSleners in ihir  proceeding. Applicants failed in lull! di%rlose. misrepresented, or 
dciiberaicly concealed informalion See id a i  11-12 Funher. by fOcuSinp nn  I i i~ i ch i son  ~relecommunications Ltd. 
and 11s malor sharcholdei Hutchiron Wharnpoa Lid.  ree id a i  1 - 1 8 ,  in~irad a f c n m n i ~ n i i n ~  on !he lndosat 
nansacilon described in the Firs1 Amendment. ACNl s c o m c n i ~  arc no] icspnns~vr io !he C o m s s i o n ' s  February 
20. 2003 public nnlice See also Global Crossing Funher Reply 10 ACNI, supra noic 4 7 .  a t  1-2 (arguing 
C,,mnurslon sliould I ~ J K C ~  ACNl Funlier Cormncnls hecause they Sail io r a i s e  a n y  Issur rclaied Io the aifihaiions 
placed on public nolice) Finally, ACWI argues. w i t h  iespeci 10 each of Applicanls' 4nli-Drup Abuse AcI  
ccn~ficallons, that ACNI "would have difficulty In acknoaledpmg 11s \'eracil>" hccause Applicanls cannol "certify 
under seciion 5301 that  no officer or fivr pcrcenl (5%) oniier is UI violalion of  t h p  Anli-Drug Abuse Act of 1988." 
See ACNl Funher Comments a i  20. see ai.70 inlro nole 216 I n  effect. !he ACh'l Funher C o r n e n i s  are an 
uniimely peiliion IO deny Ihe uiiderlymg Ayplicalions, unaccompanied by il rnoiion io accepi a ]ale-filed pleadmg 
Srr 47 C F R $6 I 45, I 4 6  
m !he pleadmp rhai funhers our analysis of this transaciion 

Alihuugh w e  Iia\'e read dnd ronsidered the ACKl Furllicr Cornmenis, we f i d  n o l h q  

2 1  
See ACNI Second Suppleriirnlal Lener. supra noie 46. a i  2-3  

oiher argumrnls conceminE ihc Second Amrndrneni 2s monied by ihe u iihdrawal o i  Iiuichison 
Tclrcomini~n~caii~ns Ltd from ihr Purchase .Apremcni and ihe subsiituiion of ST Telcrnedia for Huichlson 
' r r l c c o ~ ~ i ~ i n ~ c a i i o n s .  h.. as sei oui in ihe Third Amcndmeni. J u p a  noie 1 

\'?e disnuss ihis argument and 
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Anti-Drug Abuse Act 2 1 c  

2 .  P e n d i n g  Applicatiuns 

5 5  Applicants request that thr transfer of control o f t h e  wireless licensees include authority for 
New GX.  upon consummation of the proposed transacilon. to 'control the io l lowng  authonzations and 
filings ( I )  authorizations issued to GCNAN and €AN subsequent to the filing of the Applications but 
prior io consuinmation o f t h c  pioposrd rransfers. (2) licenses held by GCNAN and EAN for facilities that 
h a \ e  been c o n s ~ r u c ~ r d  and are operational hy the time the transfer is consummated and that may have 
bcen nmitied from the Applications and (3) applications, notifications ofmlnor modifications, and 
ainendmrnts thereto filed by GCNAF and EAN and pending at the time of consummation of the 
rransfcrs 2 1 7  We conclude that any authorizations issued during the pendency o f t h i s  proceeding or filed 
after the Applications and sti l l  pcndlng 31 the time o r t h e  release of this Order and Authorization, any 
licenses that h a c  been constructed and are operahonal by the t ime the transfer i s  consummated, and any 
applications. notifications of minor inodifications. and amendments therelo pending at the time of 
consummation should he deemed to he  covered by this Order and Authorization to the extent that they 
are listed in Appendix B Consistent with section I 65 o f t h e  Commission's rules, Applicants should 
amend any currcnt pcndinp 3pplications to reflect the transactions approved by this Order and 
Authorizaiion 

- 

SI.<, ACNl Fudier  Commrnis. rupio noie 46. a t  20 (alleging lhal any cenificaiion as 10 the 2 1 (  

invc~i i~~cni  by Huichison Telcconununicaiions Ltd iiou' inooi, would be insufficient), see nlso ACNl Second 
Supplcrncnial Lener at 3 I a ipu ing  Applicani: inusi ccnil! compliance by Hulchison Wiampoa Lld duectors), 
ACNI O b ~ ~ i w i i s  io Third Ainendmrni. sup,li nnie 50. a i  7-8 (arguing ihai Applicanls have not certified that all 
nfticrrr. dirrcior> dnd pcrmns holding 5 %  or more of siock are eligible), Lener from William Malone, Gerard 
l.,v e q  Lcdcrer and .lame< R Ilnbson Counsel for ACNI, to Secrclary, Federal Comurucalions C o m s s i o n  
(filcd J u l y  2 .  2003)  ( "ACN Fifih Supplemenial Lcner"), a i  I (arguing iha i  Applicanls must identify every 
indiwdual :ubleci io crnificaiion) W e  note !ha! Appltcanis have tiled anii-drug abuse slaiements See Section 
214 .4pplicaimn ~ u p w  nole 1 .  a i  10 Subnurinc Cahlr Applicaiion. Jupra note 1 .  ai 9, Radio License Application, 
rup!u noie I .  31 Tomi 603 Third Anirndineni. supra nnle 1 .  ai Anachmenl H (providmg cenificanons from Global 
Crmsing Kew GX. dnd ST Trlrincdia aiid adwsing fha i  no Crediior Shareholder wll hold a 5% 01 greater interest 
in h'rw (2). r n u r l h  Amendment. ~ u p m  nnle I .  a i  Form 603, AssigneeTTransferee Cenificai~on Slalemenis, see 
alrn Global Cro:sing Funlier Reply to ACNI. .supra nme 47.  ai 1-4 (staling ihai Applicanls have provided anti- 
drug abuse iC~llfiC3llnnS) Iloreovei u'e disagree w i h  ACNl ihat  ihe anii-drug abuse cenificalions are deficient 
because ihey do no! idrniify ~pecifically each officer and direcior ofh'ew GX and the Singapore companies that 
would con~rol  Nrw GX See ACNl rifih Siipplcnienlal Lener at I (nrgumg that the Comrmssion i s  neaimg U S 
and h c p  ~pplicanis dlrfclcnily) Apphcdnls ccnificaiions are consisieni w i l h  those provided by both U S and 
foreign applicanic vekmg io iransfer conbol ofihe kinds ofauthonzations and licenses at issue in this proceedmg. 
See o l w  Global Cimcinf Oppoziiion io Peritions io Deny T h r d  Amendment, supra note 5 2 ,  at 2 n.5 (slatinp lhal 
ihe ceniticaiions "are consisient w t h  Ihe ccnificaiionc Fubmned in sirmlar proceedings and routinely accepted by 
ihe Comrmsbion in both paper and ~lec i ronic  filings") Finally, 11 appears from the sen'ice l i s1 anached io the 
.4CN Fifth Suppltmeiilal JLcner lhat  4CNI did not hewe all oflhe panies See Jupro nole 4 1  

7 1 7  
See Radio Liccnse /\ppiicalion. wpru noie I .  ai T o m  603. Exhbit C Applicants have provided 

Ilpdaied inf~)innailon nil I h s  iequesl Sre Fehman, 6 Lener. supra note 62. at I I See nlso A U ~ W  I 8  Lener, xupro 
note 6 2 .  at 2 

4 5 C F R  9 1 6 5  218 
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IV. CONCLUSlOK 

S6 Bawd on the foregoing findings. w e  conclude, pursuant to section 310(b)(4) of thc Act and  
Commission's precedent for indirect investment by WTO Members in US. common carner  licensees, 
that it h u l d  not sewe the public interest to prohibit the proposed indirect foreign ownership, by and , 

through Wcw GX. of G C N A N  and EAN, the Title Ul licensees Specifically. this ruling permits G C N A N  
and EAN to be  otxned indirectly by New GX (through GC Holdings) (up to and including 100 percent of 
the cquir)' and voting interests). ST Telemedia (through STT Communication Limited and  STT Crossing 
I t d  ) and ST Tclemedia's Singapore shareholders, including Singapore Technologies, Temasek, and  the  
G o w m m e n t  of Singapore ( u p  to and including 61 5 percent o f t h e  equity and voting interests); and  
\ arious WTO Member Creditor Shareholders, each of which is permined to hold a less-than-ten-percent 
~ q u i t y  and/or voting interest as finally determined under the plan ofreorganization (up  t o  and including 
a n  a g r e g a t e  38.5 percent o f  the equity and voting interests) In addition to these approved interests, 
New GX may accept up to and including a n  aggregate 25 percent indirect equity and/or voting interest 
from the WTO Member Creditor Shareholders, and from other foreign investors, without seekmg prior 
Commission approval under section 310@)(4), subject to the following conditions. ( I )  G C N A N  and 
Em1 shall obtain prior approval before any foreign individual or entity other than N e w  G X  (through G C  
Holdmps). ST Trkmrdia (through STT Communication Limiied and S7T  Crossing Ltd.), Singapore 
Technologies. Temasek, or the Government o f  Singapore acquires indi\,idually a greater-than-25-percent 
indirect e q u i n  and/or xoting interest in GCNAN or  EAN. and (2)  G C N A N  and €Ah' shall seek approval 
under 5eciion 310@)(4) before they accept any additional indirect investment. other than that approved 
here. from ST Telemedia. Singapore Techno lopes ,  Temasek and  the Go\'ernment of Singapore. W e  
cmpli>size that. as  Commir-sion Iiccnaees, G C N A N  and EAN have a n  zffirmati\,e duty to continue to  
nioni~or aiirihutahle ~ O T C I ~  equity and voting interests and to c21culale amihutable  interests consistent 
n iih the aitribution principles enunciated by the Commission 

' 

57. We also conclude, pursuant to scctions 214(a)  2nd ? IOid) of the Act  and section 2 o f t h e  
(able Landing License Act, that  the transfers of control are not lihely io result in harm to competition in 
dny rclelani markcls and likely will result in public interest hcncfits The  amended reorganization plan, 
apprcved by ihc banbup tcy  coun.  ~ ' 1 1 1  allou. the FCC-Licenscd Subsidiaries io remain a s  valuable 
competitors and providers o f  tclecoinmunicaiions sen' ices \\ c dcicrmine that the agreement between 
ihe .4ppliianis a n d  the Executive Blanch addresses an)  national xcu r i ry  and  lau  cnforcemenl concerns 
related to f o r e i p  investment in the transferee. 

5 8  Accoidingly. w e  approve the requested transfer of ihc inicmaiioi i~l  seclion 214 
authorizations, dornesiic section 214 authority. common carrier 2nd non-common carrier wireless 
licenses. and submarine cable landing licenses lisied in Appendix B. subject io the requirements and 
crmdiiions specified in this Order  and Authorization 

V. ORDERING CLAUSES 

59. Accordingly, IT IS ORDERED that. pursuant to sections 4(1) and Q) ,  214(a), 309, and 310(d) 
o f t h e  Coinmunications Act o f  1934, as  amended,  47 U S C $ 5  154(1) and 154Q), 214(a), 309, and 
310(d) and section 2 o f i h e  Cable  Landing License Act. 47 U.S.C. 5 35 .  and Execuiive Order 10530, the 
Scction 214 Application, Subniarine Cable  Application. and Radio License Application, as amended by  
the First ,b iendmenl ,  Third Amendment  and  F o u n h  Amendment filed by  the Applicants in the above- 
L.aptioned procerding to transfcr control of \'arious licenses and auihorizations listed in Appendix B to 
this Order a n d  Authori?ation, A M  GRANTED to the exient specified in this Order and Authorization 

60 IT IS FURTHER ORDERED that, pursuant IO section 310@)(4) o f  the Communications Act 
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oi 19.74. a s  anicnded, 47 U S C 5 3 1 O(h)(4), the Petitlon for Declaratory Ruling IS GRANTED to the 
cxlent 5pccilied in paragraph 3 5  of this Order and Authorization 

61 IT IS FURTHER OIDEKED that, pursuant to seclions 4(i) and Q), 214(a) and (c), 309 and 
!iO(h),and (d) of Ihe Communications Act of 1934, as amended, 47 U.S.C. $ 5  154(1) and 154Q). 214(a), , 

(c) .  309. and 3 IO@), (d), and seclion 2 of the Cable Landmg License Act, 47 U.S.C. 5 35, the Petition to 
.\dopt Cnnditions to Authorizations a n d  12iccnses filed by the D O J E B I  on September 26, 2003, IS 
G R 4 K E D  and Ihc declaraior) ru l ing  auiliorizaiions and licenses granted herein are SUBJECT TO 
COhIPLIANCE \WT” the p r o \ w o n s  of the h’rw GXExecutive Branch Agreement anached hereto 
h e w c e n  Glohal Crossing, New GX and ST Telernedia on the one hand and the Depanment  of  Justice,’ 
Fedcral Bureau of Invesiipation. Department of Defense and  Department of Homeland Secunty on the 
olhrr. daied Septcmber 24, 2003. cffective on the date when the transfers have closed, which New 
GS!Exccu~ive Branch Agreemenl is des~gned  to address national secunty,  law enforcement, and public 
Gafety issues of the  Departmen! of Justice, Federal Bureau of Invesligation, Department of  Defense and 
Dcpanrnenl of Homcland Security regarding the authority granted herein. Nothing in the New 
(;X/E\ccutive Branch A p e e m e n i  is intended to limit any obligation imposed by Federal law or 
repulation including. but not Iimiied to. seciion 222(a) and (c)(l) of the Communications Act, 47 U.S.C. 
p 2?2(a) and (c)( I ) .  and  the Commission’s implementing regulations. 

62 IT IS FIJKTHER ORDERED ihat, pursuant to section 214 o f t h e  Communicalions Act of  
1934. a s  amended. 47 U S C 5 214,  and  seclion 63.10 o f the  Commission’s rules, 4 7  C.F.R. 5 63.10, the 
Iniemational 214 Subsidiaries SHALL BE CLASSLFIED as dominant international carriers in their 
pro\ isinn ofsen,ices on the U S -Singapore and  11 S -Indonesia routes. and SHALL FILE the repons 
rcquiied hy seciion 43 61(c), 47 C F.R 5 43 61(c), as applicable. 

63 IT IS FURTHER ORIIERED thai,  pursuant to section 214 of the Communications Act of  
1 9 3 4 .  a: amended 47 U S C 9 214, seciion 2 o f  ihe Cable Landing License Act, 4 7  U.S.C 5 35, and 
s r c ~ i o n s  6.1 24(c)(?). 63 18(h), 63 09(g) .  and 1.767(a)(8) and ( I  1) of the Commission’s rules, 47 C.F R. 5 
6: 24(e)(2). 63 l8(h), 63 09(g), 1 767(a)(8). (1 1). New GX SHALL FILE an updated interloclang 
direcioraie cenilicaiion with ihe Cornmiscion within five business days after appointment of 11s board of  
diiectors and the hoards o f t h e  In tmia t iona l  214 Subsidiaries and Submarine Cable  Subsidiaries or within 
fiye husiness days of the release of this Oider and Authorization, whichever occurs later. 

64 17 IS FLIRTIIER ORUEKEZ !hz; ?:!e No SCi-T/C-20020822-00070,  to transfer control of 
InieTc<ts held by Global Crossing ‘Jclecommunications in the JUS cable landing license. IS DISMISSED 
.AS M O O T  Tor the reason sialed bcrein a i  note  155 

65 IT IS FURTHER ORDERED that ACNl’s moiion lo extend the deadline lo file replies IS 
I)E?JED in all  rcspccts for the reasons stated herein at parapaph 10 

66 IT IS FURTIER ORDEJED ihat the Gehman Lcner and Newbridge Capital’s pleadings 
ARE DISMISSED with p re~ud ice  for the reason sialed herein at  p a r a p a p h  10. 

67 17 IS FURTIIER ORDERED ihai the petitions to deny the transfers ofcont ro l  and 
~~pposit ions 10 the pelition for declaraton) ruling. as amended, filed by CWA. A C N ,  IDT, and XO ARE 
DEhTED i n  all respects 

68 IT IS FIJRTIIER ORDERED t h a t ,  pursuant to seclion I 65 o f t h e  Comm~ss ion’s  rules, 47 
C F R 6 I 65.the Applicants are afrorded 30 days from the date o f  release of this Order and 
Aulhorizaiion In amend al l  pending 3pplic;iiions In connection w i t h  the insiant Appl ica t~ons  to reflect the 

47 



Frdcral C i~mi~ i i in i ra t i i ins  Comniission DA 03-3121’ 

iransfer of control approved in this Order and Authorizaiian. 

69 l‘his Older and Auliiorlzdilon I S  ] > w e d  pursuani to aulhority delegated by sections 0.261, 
0291 .andO331 ,47C.FR $ $  0261.0291.033l.and1seEEect~veuponrelease Pefitionsfor 
rcconsiderat~on under seciion I 106 or applic31ions for rewew pnder section 1.1 1 5  o f t h e  Commiss~on’s 
rilles. 47 C F R $ 5  I 106. 1 1 1  5 .  may be filed w ~ i h i n  30 davs of the date of the release of this Order and 
Au~horizal ion See 47 C I; R 6 I 4(b ) (2 )  

FEDERAL COMMUNICATIONS COMMMlSSlON 

04&k&%ze 
+f2f Donald Abelson, Chief 

Inlcmational Bureau 

Jo 3”sw Muleia, C h ~ e f  
Widless Telecommunicaiions Bureau 

. .  
Wireline Competilion Bureau 
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